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Overview

Purpose of the Guidelines

1. The School Community Safety Order Scheme (Scheme) is established under Part 2.1A of the
Education and Training Reform Act 2006 (Act). The Scheme is part of a broader strategy to
manage the risks to the safety of school staff and students and the broader school community
resulting from the behaviours of a small minority of parents (which includes carers and guardians
as defined in the Act) and other adults who interact with schools.

2. The Scheme enables authorised persons to issue school community safety orders (orders) to
parents, carers and other people who engage in harmful, threatening or abusive behaviour. These
orders take the form of either ongoing school community safety orders (ongoing orders) or
immediate school community safety orders (immediate orders) and prohibit or restrain certain
behaviours from occurring on school premises and school-related places, or in relation to school
staff.

3. The Scheme aims to prevent and mitigate the risk of harm to school staff and students and other
members of the school community resulting from behaviours of parents, carers and other adults
who interact with schools. From an occupational health and safety (OHS) perspective, is the
Scheme provides an important risk control to respond to work-related violence hazards and risks
when other less restrictive measures have failed. Orders may be used as an alternative to, or in
conjunction with, existing measures such as personal safety intervention orders under the
Personal Safety Intervention Orders Act 2010 and trespass warning notices under the Summary
Offences Act 1966.

4. The Ministerial Guidelines for the School Community Safety Order Scheme (Guidelines) address
a range of matters in relation to the Scheme, including:’

a) matters to be considered in determining whether to make an order, including:
i a person’s vulnerabilities;
ii. the least restrictive means to address a risk; and

iii.  the potential harm or impact an order may have on a child of the person to whom an
order is given.

b) examples that illustrate how the requirements of this Scheme might apply;
c) the processes for making submissions and reviewing decisions to make orders;

d) alternative arrangements in relation to access to and communications with schools that may
be made for persons subject to, or students affected by, an order;

e) circumstances in which orders should be subject to conditions and the nature of those
conditions;

f) circumstances in which ongoing orders should be varied and the nature of those variations;

1 See section 2.1A.37 of the Education and Training Reform Act 2006 (Act) and Part 2A of the Education and
Training Reform Regulations 2017 (Regulations).
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g) circumstances in which the grounds for making immediate orders or ongoing orders apply;
h) the length of time for which orders should remain in force;

i) the circumstances in which orders should be revoked;

j) the enforcement of orders;

k) persons or classes of persons who may be authorised by the Secretary to the Department of
Education and Training (Secretary) to make orders (authorised persons);

) the training that authorised persons or reviewers are required to undertake (generally or in
particular circumstances);

m) the keeping of records relating to orders, including the form, retention period and security
measures required for such records;

n) the requirements for reporting, including reporting requirements for authorised persons,
reviewers, schools or the Secretary, and the form, frequency and content of such reports;

0) matters that must be specified in communication and access protocols;
p) the interaction between the Scheme and other legislative schemes; and

g) considerations and actions for authorised persons and schools after an order has been
made.

Status and compliance with the Guidelines

5. The Guidelines are made under section 2.1A.37 of the Act, and Part 2A of the Education and
Training Reform Regulations 2017, and should always be read together with the relevant
provisions of the Act and Regulations. The Act governs the process for making, reviewing, varying
and revoking orders. A failure to act in accordance with the requirements of the Act will be unlawful
and may result in any purported orders being invalid.

6. In general, the Guidelines provide information about the interpretation and application of the
relevant provisions of the Act and details of administrative policies, practices and procedures that
should be adopted or considered by authorised persons and reviewers when administering and
making decisions under the Scheme.

7. More specifically, the Guidelines can be categorised as falling into one of the following categories:

a) mandatory requirements that decision makers must follow, as these requirements form
part of the Scheme that governs the process for making, reviewing, varying and revoking
orders.? Where the Guidelines set out matters for or with respect to these mandatory
requirements, a failure to comply with the Guidelines may be taken into account when
determining the lawfulness and validity of the decision on internal or external review;?

b) guidance material that is not mandatory but aims to assist decision makers to properly
administer, and make sound decisions under, the Scheme; and

c) examples to illustrate how the Scheme and orders operate in practice.

2 Sections 2.1A.35(1) and 2.1A.35(2) of the Act.
3 Section 2.1A.35(3) of the Act.
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8. Authorised persons and reviewers must give effect to the Guidelines when making, varying or
revoking a school community safety order.* Although a decision made by an authorised person
or a reviewer is not invalid merely because the authorised person or reviewer has not complied
with the Guidelines, a failure to comply with the Guidelines may be considered if the decision is
the subject of internal or external review.

9. While a guideline may describe the way in which a discretionary power of an authorised person
or reviewer may be exercised, it cannot operate to improperly fetter the decision maker’s duty to
consider and deal with individual cases on their merits. That is, authorised persons and reviewers
make decisions based on all the relevant facts and circumstances of the case, having regard to
relevant policies and these Guidelines. When an authorised person or reviewer exercises their
discretionary powers, they should take into consideration any applicable policy, guideline and
legislative requirement

Overview of the Scheme

10. A school community safety order is an order that an “authorised person" (as defined in the Act
and discussed further in these Guidelines) may make that prohibits the person subject to the
order from engaging in certain conduct. An order may be either:

a) an ongoing order;% or

b) an immediate order.®

Ongoing orders

11. Ongoing orders may be made for any period up to a maximum of 12 months.” Ongoing orders
must be made in writing® and may prohibit a broader range of activity than immediate orders,
such as:

a) entering or remaining on any school-related place of the relevant school;

b) approaching, or causing another person to approach, within 25 metres of any staff member
for class of staff members within or outside of any school-related place of the relevant school;

c) contacting any staff member or class of staff members;

d) using or communicating on a communication platform owned, controlled by, or established
in relation to the relevant school; or

e) any other prescribed conduct.®

12. Authorised persons must comply with the processes and procedures set out in the Act before
an ongoing order is made, including by taking into account mandatory considerations, such as
whether the order is the least restrictive means and any known vulnerabilities of the person,°

4 Section 2.1A.35(1) of the Act.

5 Section 2.1A.1 of the Act, definition of ‘immediate school community safety order’.
6 Section 2.1A.1 of the Act, definition of ‘ongoing school community safety order’.

7 Section 2.1A.27 of the Act.

8 Sections 2.1A.18(1) and 2.1A.20(1) of the Act.

9 Section 2.1A.15(1)(f) of the Act.

10 Sections 2.1A.17(2) and (3) of the Act.
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and affording the person procedural fairness by providing them an opportunity to make
submissions on the proposed order, including in relation to why the order should not be made
or the proposed content or effect of the order.?

Immediate orders

13. Immediate orders prohibit a person from entering or remaining on any school-related place of
the relevant school specified in the order and remain in effect for a maximum of 14 days.
Immediate orders may be made orally or in writing where the person who is subject to the order
poses an unacceptable and imminent risk of:1?

a) harm to another person on school premises or to a member of the school community at a
school-related place;

b) causing significant disruption to school activities; or
c) interfering with the wellbeing, safety or educational opportunities of students.

14. Immediate orders are to be used in circumstances where the risk needs to be dealt with swiftly
and there is no or limited time to undertake the normal processes and procedures for making
an ongoing order, including affording procedural fairness to the person proposed to be subject
to the order, due to the imminent nature of the risk, for example, where there is a risk of an
imminent assault on a staff member.*?

15. Because the Scheme permits immediate orders to be made without needing to undertake the
processes and procedures for making ongoing orders, the Scheme imposes a strict 14 day limit
on the duration of the order'*and requires the authorised person to immediately review the order
as soon as practicable after it is made by considering whether to make an ongoing order*®and,
in so considering, requires the authorised person to ensure that procedural fairness is afforded
to the person in accordance with the normal process for making an ongoing order ¢

After an order is made

16. There are a range of matters to consider after an order is made. For both immediate and ongoing
orders, a communication and access protocol must be prepared if the person to whom the order
applies is the parent of a child at the relevant school.!” In particular, a communication and
access protocol is required to set out arrangements to ensure the childis continued attendance
at and safe access to the school and school activities and measures to be taken to ensure that
the parent may continue to communicate with the school and be informed about the child's
education.

17. Other matters that authorised persons must consider after an order is made include matters that
relate to ensuring that appropriate wellbeing supports are in place for a student if their parent is
subject to an order.

11 Section 2.1A.21 of the Act.
12 Section 2.1A.5(1) of the Act.

13 Explanatory Memorandum to the Education and Training Reform Amendment (Protection of School Communities) Bill
2021, pp 2-3 and 7-8.

14 Section 2.1A.9(1)(b) of the Act.

15 Section 2.1A.12 of the Act.

16 Section 2.1A.12(4) of the Act.

17 Sections 2.1A.13 and 2.1A.23 of the Act.
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Reviews of orders

18. The Scheme requires all immediate orders to be reviewed as soon as practicable after they are
made. The scheme also provides for internal and external reviews of ongoing orders.

19. All immediate orders must be reviewed by the authorised person who made the order as soon
as practicable after being made. During the review process, the person to whom the order
applies has the right to make submissions.' In conducting the review, the authorised person
must decide whether to revoke the immediate order or make an ongoing order."® Further, if on
review the authorised person decides that the grounds for making the order do not exist, it must
be revoked.?°

20. A person to whom an ongoing order applies may apply in writing to the relevant school for an
internal review of the decision to make an order.?' An application must be referred to a reviewer
as soon as is practicable, who may affirm, vary or revoke the relevant decision.?? After the
internal review process is complete, a person to whom an order still applies may apply to the
Victorian Civil and Administrative Tribunal (VCAT) for an external review of the decision made
on internal review.??

Enforcement

21. Where a person contravenes an order, the Secretary (for government schools) or a nominee of
the proprietor of a registered school (for non-government schools) may apply to the Magistrate’s
Court for an order in relation to that person.? If the Magistrate’s Court is satisfied that the person
has contravened an order, it may make one or more of the following orders:2°

a) an order compelling the person to comply with the order;
b) an order compelling the person to take specified action to comply with the order;
c) an order that the person pay a civil penalty of up to 60 penalty units;% and

d) any other order that the Court considers appropriate.

22. This ensures that orders are not enforced through the criminal justice system, which is not
considered appropriate for the Scheme. That is, the Scheme has been deliberately designed to
establish a civil penalty (rather than a criminal penalty) for failing to comply with an order
because criminalising the type of behaviour the Scheme is intended to deal with may result in
unintended or damaging consequences for many families and students.

8 Sections 2.1A.11 and 2.1A.12 of the Act.

9 Section 2.1A.12(1) of the Act.

20 Section 2.1A.12(3) of the Act.

21 Section 2.1A.29(1) of the Act.

22 Sections 2.1A.29(2) and 2.1A.32 of the Act.

23 Section 2.1A.33 of the Act.

24 Section 2.1A.40 of the Act.

25 Sections 2.1A.41 and 2.1A.43 of the Act.

26 Please see the Department of Justice and Community Safety website for the current value of a penalty unit:
https://www.justice.vic.gov.au/justice-system/fines-and-penalties/penalties-and-values.
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Persons that may be subject to an order

23. The Act specifies that orders may only be made in respect of certain persons. Those persons:?’
a) must be adults (i.e. 18 years old or over); and
b) must not be a student or staff member of the relevant school.

24. If an authorised person purports to issue an order to someone under the age of 18 years old or
someone who is a student or staff member of the relevant school, the order will be invalid and
fail to have any force. If an authorised person becomes aware that they have issued an order to
someone who is not capable of being subject to an order, the authorised person must, as soon
as practicable after they become aware of the error, inform the person to whom the order was
purportedly issued that the order is invalid and that they are not required to comply with it.

Age and students at the school

25. Under the Act, orders cannot be made in respect of persons under the age of 18 or who are
students at the relevant school. Given the compulsory school age requirements under Part 2.1
of the Act, the rights of children to attend government schools under Part 2.2 of the Act, and the
right to children to be protected by virtue of being children under the Charter of Human Rights
and Responsibilities Act 2006, it would be inappropriate for the Scheme to apply to students
and other children.

26. If there is doubt as to whether a person is under the age of 18, an authorised person must take
reasonable steps to ascertain the age of the person, which may include making enquiries directly
with the person or with other people who may know the person. If, however, the person is in fact
under 18 years old, then any purported order will be of no force despite any reasonable belief
of the authorised person that the person is an adult.

27. While an order cannot be made in respect of current students at a school (including students
who are suspended or otherwise absent), orders are capable of being made against former
students at the school, including expelled students, if they are 18 years old or older. Orders are
also capable of being made against students 18 years of age and older where they are enrolled
in a school other than the school in relation to which the order is made.

Staff members of the school

28. Staff members of the relevant school cannot be the subject of an order. Staff members are those
persons employed to perform work for or at the school. This includes staff who are on leave or
suspended from duties and staff members who are also parents at the school.

29. However, staff members from other schools, former staff members and third party contractors
engaged by the school may be the subject of an order.

30. The Scheme has not been designed to apply to staff members of the relevant school as there
are other mechanisms that compel appropriate standards of behaviour by employees and allow
action to be taken for inappropriate behaviour or misconduct. Schools who are employers of

! "! : ORIA
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staff are, by virtue of their employment relationship, able to take disciplinary action against those
staff. If there are behavioural issues with a staff member at a school, this should be handled in
accordance with the schoolis existing approach to dealing with inappropriate conduct by
employees.
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Authorised persons

31. fiAuthorised personso are empowered to make, vary or revoke school community safety orders.
Some people are automatically authorised persons under the Act by virtue of the position they
hold. The Secretary has the power to authorise additional persons or classes of persons to be
authorised persons.

Positions automatically authorised under the Act

32. The positions that are automatically authorised persons under the Act are:?®
a) the principal of a registered school,
b) for a government school, the Secretary; and
c) for a non-government school, the proprietor of the school if the proprietor is an individual.?®

33. When someone is formally acting in the role of a principal of a registered school, they are
automatically an authorised person for the period during which they are acting principal. It is
recommended that any acting arrangements are recorded in writing prior to the arrangements
commencing to avoid any disputes as to whether the person was acting in the position. The
written record clearly set out the particular period or circumstances in which the acting
arrangement is in place, for example, the record could state that where the principal is on leave
or otherwise absent, the assistant principal is automatically the acting principal for the period of
leave or absence.

Additional authorised persons

34. The Secretary may in writing authorise any person or member of a class of person to be an
authorised person if:*

a) the Secretary considers that the person or members of the class of person has the necessary
skills, qualifications and experience; and

b) the person or member of the class of person is associated with, or involved in, the
administration or management of one or more schools.

35. To be authorised as an authorised person for a school, the person does not necessarily need
to have a direct relationship with, or be working at or for, the school.3!

36. When authorising individual persons, the Secretary will generally do so by reference to the
personis position at the school, rather than authorising the person by name. This will have the

28 Section 2.1A.2(1) of the Act.

29 |f the proprietor of the school is not an individual, other persons may be authorised by the Secretary to be an
authorised person for that school under sections 2.1A.2(1)(c) and 2.1A.2(2) of the Act.

30 Section 2.1A.2(2) of the Act.

31 Explanatory Memorandum to the Education and Training Reform Amendment (Protection of School Communities) Bill
2021 p 6.
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benefit of enabling persons acting in the role to exercise the powers of an authorised person
when the substantive position holder is unavailable.

37. The Secretary must give effect to the Guidelines when authorising a person.

38. Examples of classes of persons that the Secretary may consider appropriate to be authorised
persons for:

a) government schools include:
i. campus principals or heads of campus for multicampus schools;
ii. principalsi direct line managers in regional offices; and

iii. other senior positions within the Department of Education and Training that are involved
with government school administration.

b) non-government schools include:
i. campus principals or heads of campus for multicampus schools;

ii. senior members of the school administrationis hierarchy including the Chair of the
relevant schoolis board or regional general managers;

iii. the head of a boarding facility; or
iv. other similar equivalent positions.

Prerequisites and relevant matters for authorisation of authorised persons

39. The Secretary may authorise persons or a class of persons to be authorised persons either on
their own initiative or on application by a school or person involved in the administration of a
school.

40. When considering whether to authorise a person or class of persons, the Secretary must
consider the following:

a) in relation to both individual persons or a classes of persons, whether the person or class of
persons:

i. have, or are expected to have, sufficient relevant experience in school administration
and decision-making that impacts individuals, including the number of years of relevant
experience;

ii. are employed or engaged by schools to perform appropriate duties and at the
appropriate level of seniority;

32 Section 2.1A.35(2) of the Act.
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ii. have, or are expected to have, suitable qualifications and training in school
administration and management, including in relation to conflict resolution and other
relevant matters; and

iv. have, or are expected to have, knowledge of applicable and relevant policies, for
example, policies that relate to complaints management or dispute resolution.

a) in relation to individual persons:

i.  whether the person has completed any required or recommended training; and

ii. any known issues relating to the individual which may adversely impact the person’s
suitability to be an authorised person under the Scheme, for example, findings or
allegations of misconduct.

41. When considering the matters above in relation to a class of persons, the Secretary will consider
the knowledge, qualifications and experience that someone in that class of persons would
normally be expected to possess.

42. Schools may apply to the Secretary to authorise one or more authorised persons, so long as
they are able to satisfy the Secretary of the criteria above.

43. Where a person is seeking authorisation either for themselves as an individual or for a class of
persons, they must satisfy the Secretary that they meet the criteria and that measures are in
place to support those persons to meet their obligations under the Scheme if they are
authorised. This includes the person’s ability to meet the requirements set out in the Act and
Guidelines.

44. For example, if an independent school proposes that certain positions within their governance
structure be authorised persons, before the Secretary authorises those positions, the Secretary
must be satisfied that the school has demonstrated that any persons appointed to those
positions will meet the above requirements, such as by presenting a position description
reflecting the experience and qualifications required to be appointed to the role as evidence.
Independent schools may seek this authorisation through the Department and will need to follow
the process for authorisation detailed below.

Process for authorisation

45. Persons seeking authorisation should complete the relevant form made available by the
Department along with any supporting information required to be submitted to the Secretary.

46. Where the Secretary has been requested to authorise an individual as an authorised person,
the Department will inform the applicant and proposed authorised person of the Secretary’s
decision to authorise (or not authorise) the person, the date on which any authorisation takes
effect, and any conditions or limitations placed on the authorisation.

47. Where the Secretary has been requested to approve a class of persons as authorised persons,

the Department will inform schools of the Secretary’s decision through appropriate
communication channels, including through any peak and representative bodies and by
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publishing the classes of persons who have been authorised on the Department of Education
and Training website.

Referring matters to an alternative authorised person

48. There are a range of circumstances in which it may be more appropriate for an authorised
person other than a school principal to make an order. Examples of where it may be appropriate
for an authorised person other than the principal to make an order include circumstances where:

a) the principal wishes to maintain an effective working relationship with the relevant person to
promote the interests of the school or a student at the school and making an order could
potentially damage that relationship;

b) itis anticipated that the making of an order by a principal will escalate the relevant behaviour
or conduct that satisfies the grounds for making the order;

c) a principal has a potential, real or perceived conflict of interest in the matter, including
instances where they were the subject of the conduct or behaviour that satisfies the grounds
for making an order;

d) there are any other issues with impartiality or objectivity in decision-making, whether actual
or perceived, for example, where the principal had previous disputes or conflicts with the
relevant person;

e) there is an acting principal or an inexperienced principal;

f) there are concerns for the health and safety of the principal, for example, where the principal
may become the victim of harmful behaviour because of issuing an order;

g) the facts of the matter are particularly complex, which may include where there is a legal
representative or other advocate involved on behalf of the parent; or

h) the person is not responding to communications from the principal or school.

49. If an authorised person is of the view that they are not the appropriate person to consider
whether to make an order, they should discuss this with their direct line manager, or another
senior position involved in the administration of the school. It is strongly recommended that
school administration have clear procedures in place to support principals in engaging an
alternative authorised person to make an order.

Training for authorised persons

50. Authorised persons are required to complete any training as required by the Secretary from time
to time before making an order or using the Scheme.>* Authorised Persons who have completed
the required training must retain evidence of completion and produce such evidence upon
request by the Secretary or the Department.

33 The Minister has prescribed training as a matter that can be included in these Guidelines under Part 2A of the

Regulations, in accordance with section 2.1A.37(1)(l) of the Act.
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51. Making an order without having completed the required training carries risks that the
requirements of the Act and Guidelines are not fully understood and complied with, thereby
increasing the risk of an order being invalidated on internal or external review.

52. A failure to complete the training before making an order may result in the Secretary deciding
to revoke the individual authorised personis authorisation if the authorised person has been
authorised by the Secretary. A person who is automatically an authorised person under the Act
(ie the Secretary, principals and registered proprietors of schools who are individuals) cannot
have their authorisation revoked by the Secretary.

53. Furthermore, a failure to complete the training may be taken into account during an internal or
external review of a decision and may result in the order being revoked or changed if the
reviewer considers that the failure to complete the training materially affected the decision to
issue the order in the particular circumstances of the case.

Revocation of authorised personis power

54. If the Secretary has authorised a person or class of persons to be authorised persons under
Part 2.1A of the Act, the Secretary may revoke that authorisation so that the relevant authorised
persons no longer have the power to make orders under the Scheme.3* An authorisation may
be revoked on request or on the Secretaryis own motion.

When the Secretary may revoke an authorisation

55. The Secretary may revoke an authorisation on request by a school. Requests should be made
in writing to the Department.

56. Schools must request the Secretary revoke a personis authorisation as soon as practicable after
becoming aware that the person is no longer required to be authorised or is no longer suitable
to be an authorised person. This may, for example, occur if a person leaves a position or the
school, the personis duties no longer involve exercising the powers given to authorised persons
under the Scheme or the person has engaged in conduct (or misconduct) that results in them
no longer being suitable to be an authorised person.

57. The Secretary may also revoke an authorisation on their own motion where they consider that
an authorisation is no longer required or appropriate. This may include, for instance, where:

a) aperson has not exercised the powers under this Scheme consistently with the requirements
under the Act or the Guidelines, and the Secretary holds a reasonable belief that the
authorised person may continue to use their power in this improper way;

b) there are allegations of misconduct that give rise to a reasonable apprehension that the
authorised person is no longer suitable to be an authorised person or will otherwise use their
powers in a way inconsistent with the Act or Guidelines or otherwise improperly; or

c) the Secretary becomes aware of information that leads them to form the view that the
authorised person does not meet, or no longer meets, the requirements for authorisation, for
example, because the person has not completed the required training (where that has

34 See sections 41(b) and 41A of the Interpretation of Legislation Act 1984.
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resulted in the Scheme being used improperly or in way that is inconsistent with the Act and
the Guidelines) or the person does not have sufficient relevant experience.

58. The Secretary may suspend an authorisation where it may be necessary to allow the
Department to undertake enquiries as to whether the authorisation continues to be appropriate.

Process for revoking authorisation

59. Before revoking an authorisation, the Secretary must provide the authorised person whose
authorisation they propose to revoke with written notice of the proposed revocation. The notice
must state the reasons for the proposed revocation and state that the authorised person may
make submissions to the Secretary in relation to the proposed revocation.

60. The authorised person whose authorisation is to be revoked may make submissions in writing
to the Secretary in relation to the proposed revocation, which the Secretary must take into
account.

61. The Secretary should give written notice to the person whose authorisation is revoked of that
decision and the reasons for the decision.
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Grounds and other matters that must be
considered before making an order

General guidance

62. When considering whether to make an order, an authorised person must be satisfied that:

a) one or more grounds set out in the Act exist, as an order must not be made if a ground or
grounds for issuing the order do not exist. The grounds differ for ongoing and immediate
orders; and

b) the order is reasonably necessary to address the grounds on which it is proposed to be
made.

63. In addition to considering whether the grounds for making an order have been met, an
authorised person must also consider the following matters, as specified in the Act:

a) any vulnerability (of which the authorised person is aware) of the person in relation to whom
the order is proposed to be made; and

b) whether the order is the least restrictive means available to address the grounds on which
the order is proposed to be made.

64. These considerations are referred to as “mandatory considerations” throughout the Guidelines
because a failure to consider them is inconsistent with the Act and may result in an order being
invalidated on internal or external review.

65. This chapter provides guidance on the grounds for making an order, the requirement that the
order be reasonably necessary to address the grounds, and the mandatory considerations
required to be considered when an authorised person is weighing up whether to exercise their
discretion to make an order. The chapter has been structured to provide an overview of the
grounds and mandatory considerations for both ongoing and immediate orders, and
subsequently to provide more detailed guidance on the key terms and tests to be applied under
the Act.

The grounds on which an order may be made align with the Scheme’s aim of addressing
occupational violence and aggression towards school staff or inappropriate disruption to school
operations. They also support schools to meet their obligations as employers under the
Occupational Health and Safety Act 2004 (OHS Act) to provide and maintain a working
environment that is safe and without risks to health and to ensure, as far as is reasonably
practicable, that persons other than employees are not exposed to risks to their health and
safety. Importantly, schools, as employers, continue to have obligations and duties under the
OHS Act that are separate to their obligations under the Act and these Guidelines and should
therefore be aware of and turn their mind to those obligations when issuing an order.
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Reasonably believe

66. Under the Act, in deciding whether to make an ongoing or immediate order, an authorised
person must reasonably believe that one or more grounds for making the order exist.*>®> A
reasonable belief is an objective test which requires the existence of facts which are sufficient
to induce the belief in a reasonable person standing in the shoes of the decision maker.

67. If an authorised person believes that the grounds for making an order have been met, and this
belief is one a reasonable person would hold based on available or ascertainable facts (rather
than on suspicion or assumption), they are likely to hold the necessary reasonable belief that
the grounds for an order exist.

Harm

68. Some of the grounds for making an ongoing order or immediate order require the authorised
person to consider whether there is a risk of harm occurring. The Act defines harm as “harm of
any kind, including physical or mental harm”.3¢

69. For the purposes of the Scheme, harm may be caused by:

a) physical conduct towards a student, staff member, or parent, such as hitting, kicking,
shoving, physical restraint of, and using weapons or objects to injure, a person;

b) verbal abuse towards a student, staff member, parent or carer, for instance, using obscene
or derogatory language to communicate; and

c) threats of harm, where they have the potential to cause fear or distress; and

d) vexatious communications that causes unreasonable stress or anxiety in the workplace and
the staff member’s personal life.

70. Harm can be experienced differently from person to person depending on their individual
circumstances and vulnerabilities, which should be factored into the authorised person’s
assessment of harm directed at staff or other members of the school community.

71. Mental harm may be experienced by an individual immediately following the incident or may
manifest sometime in the future. For example, trauma can often unexpectedly affect individuals
some time after the incident that caused the trauma occurred.

Unacceptable risk

72. Several grounds for making an ongoing order and immediate order require the person proposed
to be the subject of the order to pose an unacceptable risk for the ground to be satisfied, for
example, an unacceptable risk of harm, of significant disruption to the school or school activities
or of interference with the wellbeing, safety or educational opportunities of students. The term
‘unacceptable risk’ requires consideration of both the likelihood of the relevant risk eventuating
and the seriousness of the consequences if the risk eventuates. In considering whether a risk is
unacceptable, authorised persons should apply the following two-limb test:

35 Sections 2.1A.17(1) and 2.1A.5(1) of the Act.
36 Section 1.1.3(1) of the Act, definition of ‘harm’.
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a) Consider the likelihood of the risk eventuating; and
b) Consider the gravity or seriousness of the consequences if the risk eventuates.

73. This unacceptable risk test requires an authorised person to balance competing considerations,
including those that weigh in favour of the person who is proposed to be the subject of an order.
For example, if the likelihood of the relevant risk occurring is high but the seriousness of the
consequence of the risk eventuating is low, there may be insufficient grounds to make an order.
On the other hand, where a risk eventuating may result in more serious consequences, an
authorised person may still consider the risk to be unacceptable and satisfy one of the grounds
for issuing an order, even if the likelihood of it occurring is low.

Imminent and unacceptable risk

74. When considering whether to make an immediate order, in addition to a risk being unacceptable,
an authorised person must reasonably believe that the risk is also imminent. ‘Imminent’ is not
defined in the Act, but its ordinary meaning is something that is likely to occur, is impending or
may eventuate at any moment.

75. To make an immediate order, an authorised person will need to assess whether a situation
poses both an imminent and an unacceptable risk by considering the following 3 limb test:

a) the likelihood of the risk of harm, significant disruption or interference eventuating; and
b) the consequences and seriousness of the risk if it eventuates; and
c) whether the risk is likely to occur at any moment.
76. Examples of circumstances which may pose an imminent and unacceptable risk of harm include:

a) where a person on school grounds has verbally abused a teacher, is refusing to leave the
school grounds and continues to verbally abuse other teachers and persons; and

b) where a person on school grounds has made a threat to punch a teacher, and the behaviour
and actions of the person indicate that the threat could be carried out at any moment.

Mandatory considerations
77. In addition to assessing whether the grounds exist to make an ongoing order orimmediate order,
the authorised person must, before making the order, also consider:®’

a) any vulnerability of the person who may be subject to an order that the authorised person is
aware of; and

b) whether the order would be the least restrictive means available to address the grounds on
which the order is proposed to be made.

37 Sections 2.1A.17(2) and 2.1A.5(2) of the Act.
22

ORIA Education

State and Training
Government




78. Refer to “Mandatory considerations when making ongoing and immediate orders” in these
Guidelines for more information.

Reasonably necessary requirement

79. An authorised person can only make an ongoing order or immediate order if that order is
reasonably necessary to address the grounds on which the order is proposed to be made.>®

80. That is, after an authorised person has formed a reasonable belief that grounds for an order
exist, and considered the mandatory considerations required to be considered under the Act,
they must then determine whether the proposed order (including the terms and conditions
included in the order) is reasonably necessary to address the grounds.

81. Refer to “Requirement that orders are reasonably necessary” in these Guidelines for more
information.

Grounds for ongoing orders

82. This section includes an overview of and additional guidance on the grounds, relevant
considerations and other requirements related to making ongoing orders.

83. To make an ongoing order, an authorised person must reasonably believe that one or more of
the following grounds exist with respect to the person who is proposed to be subject to the
order:3°

a) the person poses an unacceptable risk of harm to:

i. any person (regardless of whether they are a member of the school community) at any
premises of the school or an area that is within 25 metres of the boundary of those
premises; or

ii. a member of the school community at any other place or premises on which there is an
activity conducted by or in connection with the school or an area that is within 25 metres
of the boundary of that place or those premises, if the member of the school community
is at that place for a reason that is connected with the school;* or

b) the person poses an unacceptable risk of causing significant disruption to the relevant school
or activities carried on by the relevant school; or

c) the person poses an unacceptable risk of interfering with the wellbeing, safety or educational
opportunities of students enrolled at the relevant school; or

d) the person has behaved and is likely to behave in a disorderly, offensive, intimidating or
threatening manner to a member of the school community of the relevant school, either:

38 Sections 2.1A.17(3) and 2.1A.5(3) of the Act.
39 Section 2.1A.17 of the Act

40 The grounds for making orders require there to be a connection to the relevant school. If there is a dispute between
two members of the school community but the dispute is unrelated to a school purpose or activity, this does not
constitute grounds for issuing an order under the Scheme.
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i. at any premises of the school or an area that is within 25 metres of the boundary of
those premises; or

ii. atany other place or premises on which there is an activity conducted by or in connection
with the school or an area that is within 25 metres of the boundary of that place or those
premises; or

e) the person has engaged in and is likely to engage in vexatious communications with, or
regarding, a staff member at the relevant school.

84. The following guidance is aimed at assisting authorised persons to consider whether grounds
for making an order exist.

Vexatious communications

85. Another ground for making an ongoing order is that a person has engaged and is likely to
engage in vexatious communication with, or regarding, a staff member of the relevant school.
The Act states that, in relation to a staff member of a school, vexatious communication means
communication that a reasonable person would consider unreasonable, having regard to the
circumstances in one or more of the following forms of communication:*!

a) a person approaching, telephoning, sending messages to or otherwise contacting (whether
by electronic means or otherwise) the staff member;

b) a person publishing (whether on the internet, by email or by any other form of written
communication) material about the staff member; and

C) a person causing someone else to engage in a behaviour set out in paragraph (a) or (b) on
the person's behalf.

86. Under the Scheme, vexatious communications may include:
a) communications that are of an unreasonably high frequency;

b) communications that repeatedly and deliberately ignore reasonable requests to use a
specified complaints, dispute resolution or other related process;

¢) communications that unreasonably divert resources away from other reasonable complaints
and school operations;

d) communications that, for example, owing to their unreasonable frequency or content, are a
source of stress for staff members and affect their physical or mental health and wellbeing
and work performance; and

e) communications that intend to cause or have the effect of causing distress or harassment to
staff, for example, comments that are offensive or disparaging of a staff member posted on
the school’s social media page.

41 Section 2.1A.1, definition of ‘vexatious communication’.
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87. The person who has engaged in vexatious communications must also be likely to engage in
vexatious communication in the future in order for this ground to be satisfied. A single vexatious
communication may not be enough to justify a reasonable belief that the person will continue to
engage in vexatious communications (unless, of course, that communication indicates that they
will continue to do so).

CASE STUDY T Vexatious communications

Anita is a parent whose child informed her that their teacher spoke to them in an unacceptable
way and complains to the principal. The principal investigates the matter and decides that the
teacher behaved appropriately and sends a letter to Anita confirming the outcome of the
investigation.

Anita posts the letter on the schoolis Facebook page, posting offensive comments about the
teacher and the principal. The offensive posts continue over the next few weeks despite the
principal requesting that they stop and causes significant distress for the teacher and the principal.

The principal could issue an ongoing order to prevent Anita from further posting offensive
comments on social media, as the comments are posted on a school operated social media
platform and Anitais actions have demonstrated that she will continue to engage in vexatious
communications in the future despite several requests for her to stop.

Vexatious communications - consideration of vulnerability and background

88. An authorised person should be aware that what they consider to be a reasonable or
unreasonable communication can be influenced by a range of factors, such as cultural
background, limited English proficiency, an intellectual or cognitive disability, a communication
or language disability or disorder or mental iliness.

89. An authorised person should be aware of vulnerabilities that some parents and/or children may
be facing when making ongoing and immediate orders. Please see the section on Relevant
vulnerabilities.

90. Although some parents may communicate in a direct or curt manner that may be considered
rude or mildly aggressive by school staff, this may be due to the person’s limited English
proficiency or be a common way to communicate in their cultural or social group. While this does
not excuse unacceptable behaviour, authorised persons should consider whether these factors
have influenced the behaviour of a parent or carer when determining whether the
communication is vexatious.

91. It is important to distinguish vexatious communications and communications from reasonable
and respectful communications from people who bring genuine concerns to the school’s
attention about school and community issues that are reasonable under the circumstances. For
example, parents or advocates of students with disability may be particularly concerned
advocates for the child’s needs and may make regular contact with the school or a member of
school staff in relation to the child’s health, safety, wellbeing and educational opportunities.
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Communication that is not vexatious

92. Under the Scheme, vexatious communications do not include complaints or other
communications, made in relation to a staff member or otherwise, that are reasonable in the
circumstances.

93. The following are examples of reasonable communications:

a)

b)

c)

raising reportable allegations, as defined in the Child Wellbeing and Safety Act 2005, or any
other child safety concerns with:

i. the relevant school;

ii. the Victorian Registration and Qualification Authority;

iii. the Victorian Institute of Teaching;

iv. the Commission for Children and Young People;

v. the Victorian Disability Worker Commission;

vi. any other regulator or oversight body;
vii. in the case of government schools, the Department of Education and Training;
reporting potentially criminal conduct to Victoria Police or any other law enforcement body;
reporting to Child Protection, in the Department of Fairness, Families and Housing, by any
person who has formed a reasonable belief that a child has suffered or is likely to suffer

significant harm because of abuse or neglect, whose parent has not protected or is unlikely
to protect the child from harm of that type.

Disorderly, offensive, intimidating or threatening conduct

94. An authorised person may have grounds to make an ongoing order if a person has behaved
and is likely to behave in a disorderly, offensive, intimidating or threatening manner to a member
of the school community at a school related place.*? The following are examples of disorderly,
offensive, intimidating or threatening conduct:

a)
b)
c)

d)

disorderly conduct may include disrupting a class, staff meeting or other event;
offensive conduct may include behaviour that may be perceived as insulting or derogatory;
intimidating conduct may include making someone feel fearful, nervous or timid; and

threatening conduct may include making a person fear for their safety.

42 Section 2.1A.17(1)(d) of the Act.
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95. Importantly, the Scheme requires that the person has both previously behaved in such a manner
and is also likely to do so again before an order can be issued.

96. Under the Act, the grounds for making an ongoing order may be met if a person has behaved
and is likely to behave in a disorderly, offensive, intimidating or threatening manner to a member
of the school community at a school-related place. A single or isolated instance of such conduct
may not be enough to justify a reasonable belief that the person will continue to behave in such
a manner, as the authorised person must reasonably believe the person is likely to behave in
this way in future.

97. Authorised persons should be aware that their assessment of whether a person’s conduct is
‘disorderly, offensive, intimidating or threatening’ may be influenced by unconscious bias due to
the parent’s gender, cultural background, disability, physical attributes or age, and should be
mindful to avoid negative stereotyping and discrimination in making assessments of whether
grounds for making the order exist. (See the discussion below on the requirement that a person’s
vulnerabilities must be considered before subjecting them to an order).

98. The case study below on disorderly, offensive, intimidating or threatening conduct further
demonstrates how this ground could be assessed in practice.

CASE STUDY - Disorderly, offensive, intimidating of threatening conduct

During lunch time, a member of the public walks along the footpath that runs along the fence line at
the front of the school. He swears at the students present, using foul and inappropriate language.
The students report the behaviour to nearby staff, and the police are called. The police arrive and
speak to the students. From the information given, police were able to identify the man as a nearby
neighbour of the school and interviewed him. The man confirmed that he walked past the school
and spoke to the students across the fence but denied using foul language. The police advised the
school principal that they do not have enough information to take action against the person. This is
the first instance the principal is aware of where the neighbour has used offensive language towards
students.

Making an ongoing order in this instance may not constitute grounds for issuing an order. While the
neighbour may have acted in a disorderly, offensive, intimidating or threatening manner, an
authorised person should also be satisfied that the neighbour is likely to behave in this manner
again before they can issue an order. If the neighbour continues to use offensive language and
impact the wellbeing and safety of the student/s then the authorised person could consider issuing
an ongoing order.

Causing significant disruption

99. Beyond preventing unacceptable risks of harm to school staff or other members of the school
community, the Scheme also aims to mitigate the impact that disruptions to the school or its
activities can have on a child’s learning and wellbeing needs.

100. An example of a significant disruption to a school or the activities carried on by it includes where
a person refuses to leave a classroom or place where a school activity is taking place or
otherwise interferes with a teacher’s ability to instruct a class.
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Interfering with the wellbeing, safety or educational opportunities of students

101. Behaviour from parents or members of the school community can have detrimental impacts on
the whole school community, including by infringing upon a child’s right to a safe learning
environment. For this reason, the grounds for issuing an ongoing order include where a person
poses an unacceptable risk of interfering with the wellbeing, safety or educational opportunities
of students.** When considering whether there are grounds for making an ongoing order under
this ground, it is recommended that authorised persons consider the definition of wellbeing in
the Framework for Improving Student Outcomes (FISO 2.0), which is ‘the development of the
capabilities necessary to thrive, contribute and respond positively to the challenges and
opportunities of life.’#4

102. An example of behavior that could interfere with the wellbeing, safety or educational
opportunities of students includes where physical violence or abuse occurs in the presence of
students.

103. The case study below further demonstrates how this ground could be assessed in practice.

CASE STUDY - interfering with the wellbeing, safety and educational opportunities
of students

Brad is a separated parent of a secondary school aged student who has approached the school
principal requesting that the school assist him to communicate and spend more time with the
student. While there are no court orders in place in relation to Brad’s proximity to the student, the
principal is aware that there has been an acrimonious separation between the student’s parents.

The student has expressed to school wellbeing staff that they do not wish to have any contact with
Brad. The student is anxious and uncomfortable about seeing their parent. The principal has
formally advised Brad in writing that the school is unable to assist with his request, however, Brad
continues to enter school grounds seeking contact with the student. The student is becoming
distressed at seeing Brad come onto school grounds. Despite several attempts at asking Brad to
not enter school grounds and repeating that the school is unable to assist him to communicate
and spend time with the student, Brad continues to ignore the principal’s requests. In this instance,
the principal notifies Brad of her intention to make an ongoing order.

Based on this information, the principal determines that the grounds for making have been met
and an ongoing order is reasonably necessary to address the unacceptable risk of interfering with
the wellbeing of the student. The ongoing order is also the least restrictive means of addressing
this as the principal previously made several attempts to clearly communicate the schools’ position
and to de-escalate Brad’s behaviours. The principal will need to consider any submissions from
Brad prior to issuing an order, including any vulnerabilities (for example, if Brad has an intellectual
impairment that hindered his understanding of the earlier requests) that may give rise to other less
restrictive options or that may inform the types of conditions and exceptions that the order needs
to include.

43 Sections 2. 2.1A.17(1)(c) of the Act.
44 Framework for Improving Student Outcomes (FISO 2.0), available at https://www2.education.vic.gov.au/pal/fiso/policy.
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Grounds for making immediate orders

104. This section includes an overview of and additional guidance on the grounds, relevant
considerations and other requirements related to making immediate orders. To make an
immediate order, an authorised person must reasonably believe that at least one of the following
grounds exist with respect to the person who is proposed to be subject to the order:*

a) the person poses an unacceptable and imminent risk of harm either to:

i. another person (regardless of whether they are a member of the school community) at
any premises of the school or an area that is within 25 metres of the boundary of those
premises; or

ii. amember of the school community who is at any other place or premises on which there
is an activity conducted by or in connection with the school, or an area that is within 25
metres of the boundary of that place or those premises, if the member of the school
community is at that place for a reason that is connected with the school; or

b) the person poses an unacceptable and imminent risk of causing significant disruption to the
relevant school or activities carried on by the relevant school; or

c) the person poses an unacceptable and imminent risk of interfering with the wellbeing, safety
or educational opportunities of students enrolled at the relevant school.

105. The case study below on grounds for making immediate orders further demonstrates how
assessing the grounds for immediate order can be done in practice.

CASE STUDY - grounds for making an immediate order

Ethan is a parent who arrives at the school and angrily confronts the front office staff demanding
to see his child’s teacher. His voice is raised, and his body language is threatening. Staff call for
the principal and attempt to de-escalate the situation until the principal arrives. As the principal
arrives, he overhears Ethan shout that he is about to punch someone if he does not see his child’s
teacher. The principal asks Ethan to calm down, but the behaviour continues. The principal warns
Ethan that if he is unable to calm down, he may need to call the police and make an immediate
school community safety order. Ethan’s behaviour does not improve, and the principal asks the

front office staff to call the police.

The principal had warned the parent and gave them an opportunity to calm down. Ethan’s
continued threatening behaviour posed an unacceptable and imminent risk of harm to school staff
and was causing significant disruption in a school-related place. There exist grounds for the
principal to give an oral immediate order to require Ethan to immediately leave school grounds.

45 Section 2.1A.5(1) of the Act.
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Mandatory considerations when making ongoing and
immediate orders

106. Under the Act, when considering whether to issue an ongoing or immediate order, an authorised
person must consider:*®

a) any vulnerability of the person who may be subject to the order that the authorised person
is aware of; and

b) whether the order would be the least restrictive means available to address the grounds on
which the order is proposed to be made.

107. This means that an authorised person must take these matters into account in considering
whether to exercise their discretion to make an order and weigh up those matters against other
relevant considerations before making their decision.

108. While an authorised person must consider these matters, the weight they place on them will be
at the discretion of the authorised person after taking into account all relevant information and
the particular circumstances of the matter. For example, an authorised officer may be aware of
a vulnerability but determine that it is not relevant to their decision to make an order, or should
be given little weight, because it did not contribute to or cause the behaviour that satisfied the
relevant ground.

109. If an authorised person fails to take these matters into account, this could lead to an ordered
being overturned on internal or external review of the decision.
Awareness and consideration of vulnerability
110. Before making an order, an authorised person is required to consider any vulnerability of the
person who is proposed to be the subject of an order which they are aware of.

111. Awareness of a vulnerability may include, for example:

a) knowledge based on a disclosure by the person to whom an order may apply or by another
person, or official record;

b) knowledge based on any prior relationships and interactions with the person; and
c) areasonable perception that the person has difficulty communicating in English.

112. Authorised person should take positive steps to provide a person to whom an order may apply
with the opportunity to raise vulnerabilities that are relevant to the proposed decision to issue
an order, while ensuring that the person is not treated unfavourably because of those
vulnerabilities. This can be done when inviting a person to make submissions in relation to the
immediate or ongoing order (noting that this may not always be possible when issuing an
immediate order due to the seriousness of the situation and the need to act without delay).

! "! : ORIA
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46 Sections 2.1A.5(2) and 2.1A.17(2) of the Act.
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113. In considering how a vulnerability should be considered and factored into the decision to make
an order, or how a vulnerability may impact the terms or conditions in an order, an authorised
person should consider whether it may be appropriate to implement inclusion and access
measures in relation to:

a) identifying whether there are grounds to make an order;

b) assessing whether the order is the least restrictive means available to respond to the
behaviour;

c) giving notice and allowing submissions, including alternative arrangements for submissions;
and

d) the content and form of an order.

Relevant vulnerabilities

114. A vulnerability only needs to be taken into account by an authorised person where it is relevant
to the decision to issue or not issue an order.

115. A range of vulnerabilities may be relevant for consideration by an authorised person. For
example, a vulnerability may have been the cause or contributed to the behaviour that
constitutes the grounds for a proposed order or may impact a person’s ability to effectively
understand or engage in the process surrounding the issuing of an order such as making
submissions, complying with conditions to an order or applying for a review of an order. A
person's vulnerabilities may also mean that an order has a disproportional effect on them,
operating more harshly than it would on people without that particular vulnerability.

116. Examples of vulnerabilities that an authorised person may be required to consider include:

a) whether a person is Aboriginal or Torres Strait Islander, and, because of that, has suffered
racism, discrimination and systemic disadvantage. Persons who are Aboriginal or Torres
Strait Islander may be more likely to have had traumatic interactions with authorities,
particularly where government agencies are intervening in their relationship with their
children. This may mean that Aboriginal or Torres Strait Islander parents strongly advocate
on school related issues that non-Aboriginal parents would not ordinarily regard as being
significant, for example, Aboriginal parents may feel more aggrieved by attempted
interventions by a school;

b) whether a person is culturally and/or linguistically diverse, from a migrant or refugee
background or seeking asylum, or who have experienced racism. Such persons may have
different cultural protocols and understandings about education and the role of school staff.
They may also have different understandings about appropriate communication or
expression;

c) whether a person has limited English language ability. Such persons may have difficulty
communicating effectively with the school or understanding rules and policies. People
experiencing these multiple and complex challenges might be perceived as confrontational
when they are simply trying to understand the system and the choices available to them.
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d) whether a person is living with disability. Such persons may present with a different or
lowered ability to communicate in a respectful manner than their non-disabled peers. Parents
with a disability, particularly cognitive impairments such as poor impulse control, may not
always interact with school authorities in a way that would be regarded as reasonable and
may have issues with emotional regulation and interpretation. Disabilities that may be
relevant to an authorised person’s decision to issue or not issue an order include:

i. sensory impairment, for example, vision or hearing loss which prevents interaction with
others and difficulties in accessing information;

ii. mental illness or emotional disorder, for example, episodes of mental ill health which
seriously affect mood, grief and loss reactions, depression, thought disorder and
difficulties with complex reasoning;

ii. intellectual, developmental and learning disabilities;

iv. communication or language disability or disorder;

v. physical disability, for example, problems with mobility and muscle movement;
vi. neurological disorders including those caused by trauma to the head or brain.

e) whether a person identifies as an LGBTIQ+ person. LGBTIQ+, people may, in certain
circumstances, be vulnerable due to discrimination and barriers to their participation,
systemic disadvantage, risks to their safety or the status of their mental or physical health
and wellbeing;

f) whether a person has suffered a trauma in the past, including victims of physical or
psychological abuse and trauma, torture, rape, slavery, slavery-like practices such as forced
labour and forced marriage, human trafficking or other serious forms of psychological,
physical or sexual violence. Trauma may be caused by external factors, for example, a
family death, natural disasters (including bushfires and floods) or significant changes to
family circumstances which may have caused historical and intergenerational trauma;

g) whether a person is facing serious financial hardship, including people without a home or
who are living in crisis or emergency accommodation or who are supported by a housing
agency or family services;

h) whether a person is experiencing family violence or dysfunction;
i) whether a person suffers from a serious drug or alcohol dependence; and

j) whether a person is elderly or frail, for example, where their age and condition causes or
contributes to memory loss, inability to cope with complex decision-making and sensory and
mobility problems which prevent the ability to access and learn new information.

Least restrictive means

117. As part of the decision-making process, an authorised person must consider whether making
an order would be the least restrictive means available to address the grounds on which a
proposed order is to be issued.

32

ORIA Education

State and Training
Government




118. ‘Least restrictive’ means the option that leaves the affected person with the most autonomy
while addressing the order’s intended aim to protect an individual or individuals from the
behaviour which satisfied the relevant ground or grounds for the proposed order. This must be
determined on a case by case basis having regard to the nature of the risk that the order is
seeking to mitigate and whether any reasonable and less restrictive alternatives to an order are
available to address that risk. .

119. While an authorised person must consider this factor, even if an order is not the least restrictive
means available, an order can still be made if it is reasonably necessary to address the grounds
on which it is proposed to be made and meets the other grounds for making an order. For
example, the only alternatives may already have been tried unsuccessfully, may be
impracticable in the circumstances, or may be insufficient to address the extent of the particular
risk.

120. Authorised persons are therefore required to consider whether there are alternative actions
available that would address the behaviours and risk of harm that constitute the grounds on
which the order is proposed to be made. This applies both in relation to the decision to make an
order and the terms and conditions to include in the order.

121. In considering whether an order and any terms or conditions to be included in the order are the
least restrictive means available, an authorised person is required to consider:

a) whether there are any other reasonable actions that might be timely, appropriate and
effective alternatives to deal with the person’s behaviour and therefore a less restrictive
means is available;

b) if the terms and conditions to be included are the least restrictive available (or whether
additional conditions could be included to reduce the restrictions on the person, for example,
by permitting them to enter the school for specified events or communicate with the school
in specified ways);

c) if known vulnerabilities influenced the assessment of what is the least restrictive means
available;

d) the potential impact of an order on a child’s wellbeing and educational opportunities, if
relevant; and

e) relevant policies, supports, or advice available to the authorised person and the person at
risk of harm.

122. Examples of other less restrictive means and steps that may be taken before making an order
include:

a) sending a letter or email to the person referring to the incident and informing them of the
seriousness of the behaviour and the impact on staff, students and the greater school
community, while also putting the person on notice that an order may be made if they engage
in similar conduct in the future;

b) directing the person to comply with the school’s statement of values, school charter or policy
that sets out behavioural expectations for adult members of the school community, while
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also putting the person on notice that an order may be made if they engage in similar conduct
in the future;

c) communicating through alternative means, for example, requesting that communications
occur only in writing to mitigate verbal aggression;

d) meeting with the person to resolve the complaint or grievance;

e) establishing a communication plan between the school and the parent which sets out the
excepted method of communication;

f) seeking advice and support from school administration (i.e. the Department for government
schools or Catholic Education Commission Victoria or Independent Schools Victoria for non-
government schools) to assist with and receive support in relation to the management of
relevant issues;

g) attempting to resolve a complaint or grievance through the school’s complaints policy or
process; and

h) providing an opportunity to resolve the complaint or grievance through alternative dispute
resolution or with a facilitator, mediator or arbitrator.

Impact on the safety, wellbeing and educational opportunities of children

123. Where relevant, an authorised person in deciding whether to make an order must have regard
to the impact of the order on the safety, wellbeing and educational opportunities of an individual
child or children, including the children of a person against whom an order is being considered.

124. Such risks may include impacts on the child’s:

a) continued attendance and engagement at school, including the risk that excluding family and
community members from engaging with their children’s education could lead to the
disengagement of vulnerable children such as Aboriginal and Torres Strait Islander children,
children in out of home care, children with disability and children experiencing family
violence.

Further, students with disabilities have a legal entitlement under State and Federal disability
discrimination law+ to make reasonable adjustments to enable them to access, and
participate in, their education on the same basis as their peers without disability; or

b) mental health and wellbeing due either to the knowledge that their parent is subject to an
order, or as a flow on effect of any detrimental impacts on parent health, wellbeing or
behaviour; or

c) physical safety and wellbeing, particularly if there is family violence involved. Making an
order may have the potential to exacerbate existing safety risks that a person poses to their
family in some circumstances. For example, children might suffer retaliatory or retributive
action from the parent who is subject of the order. These risks must be appropriately
considered and managed by the authorised person when making an order, for example,

47 See Disability Discrimination Act 1992 (Cth).
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reporting concerns to relevant police and child protection and otherwise taking steps to fulfil
duty of care obligations to the student.

125. The authorised persons should consider using available tools, such as the Child Information
Sharing Scheme, Family Violence Information Sharing Scheme and Multi-Agency Risk
Assessment and Management Framework, to obtain information which may be relevant to
determining whether issuing an order may present a heightened risk to a child or another person.

Human Rights Charter obligations for public authorities

126. Under the Charter of Human Rights and Responsibilities Act 2006, authorised persons who are
also public authorities, including government school staff and staff of the Department of
Education and Training, must also consider human rights when making a decision under the
Scheme.*® Advice on considering human rights can be found in the School Community Safety
Order Scheme Policy for government schools.

Requirement that orders are reasonably necessary

127. To make an order, it must be reasonably necessary to address the grounds on which it is
proposed to be made. Whether making the order is reasonably necessary is an objective test
which involves considering whether a properly informed, reasonable person would agree that
the order is necessary.

128. If an orderis made where it is not reasonably necessary to address the relevant grounds, making
the order will be considered an invalid exercise of power and could form the basis upon which
an internal or external review of an order may be conducted. For example, if a parent has been
aggressive in person and over the phone with a particular staff member but not through face-to-
face communication or via email, an authorised person cannot make an order to prohibit the
parent from communicating on all communication platforms with all staff at the school as an
order of this nature would not be reasonably necessary to address the grounds on which the
order is made.

129. The requirement of reasonable necessity means that orders must be proportionate to the
behaviour and the risk of harm seeking to be addressed. In the example above, an appropriate
order may, for example, instead have prohibited communications over the phone and in person
with the staff member who was subjected to the behaviour but otherwise permit other kinds of
communications to continue to occur, such as by email or through communications with other
staff.

Occupational health and safety considerations

130. The OHS Act applies to all Victorian workplaces, including government and non-government
schools. Under the OHS Act, employers have a duty, so far as is reasonably practicable, to
eliminate risks to health or, where this is not possible, reduce those risks as far as is reasonably
practicable.*®

131. The OHS Act also requires employers to ensure, so far as is reasonably practicable, that
persons other than employees of the employer are not exposed to risks to their health or safety
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48 Section 38 of the Charter of Human Rights and Responsibilities Act 2006.
49 Section 20(1) of the Occupational Health and Safety Act 2004.
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arising from the conduct of the undertaking of the employer.®® As such, OHS obligations
imposed on schools extend to students, parents and other non-employee members of the school
community.

132. If there are grounds to make an immediate or ongoing order under the Scheme, making the
order is one measure that an employer could take to meet their obligations under the OHS Act
to reduce or eliminate risks to health. Importantly, however, making an order does not, in and of
itself, necessarily acquit persons from their obligations and duties under the OHS Act.

50 Setion 23(1) of the Occupational Health and Safety Act 2004.
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Procedures for making orders

133. Issuing an order, or reviewing a decision to make an order, is an administrative decision that
involves the exercise of a discretion.®’ Under the Scheme, the discretion will essentially involve
the decision maker (i.e. the authorised person or the reviewer):

a) considering whether grounds exist to make an order;

b) if grounds exist, determining whether the order should be made, considering the
circumstances of the specific matter and all relevant considerations and deciding whether
making the order is reasonably necessary to address the grounds identified; and

c) if an order is to be made, considering the terms and conditions of the order as permitted
under the Scheme.

134. When considering whether to make an order or reviewing an order that has been made,
authorised persons and reviewers must use their discretionary powers in good faith, not
unreasonably or irrationally, and for a proper purpose (being one or more of the purposes of the
Scheme). Authorised persons and reviewers must not act outside of their powers and, in
exercising their powers, must act reasonably and impartially.

135. There are procedures that are required to be followed before and during the making of an order,
which are mandated in the Act and explained in further detail in these Guidelines.

136. These Guidelines also set out standard administrative law requirements (in addition to the
specific requirements set out in the Act) that must be followed by authorised persons and
reviewers (particularly, the requirements to afford procedural fairness and natural justice), as
well as recommended guidance to assist authorised persons and reviewers to follow good
administrative decision-making practices when making or reviewing an order.

Procedural fairness

137. The term ‘procedural fairness’ (or ‘natural justice’) generally includes giving a person affected
by a decision a right to be heard before the decision is made (the hearing rule) and that the
decision maker must act without bias (the rule against bias).

The hearing rule

138. Under the hearing rule, a person affected by a proposed decision must be given an opportunity
to present their case and must be provided with the information or material that is being
considered by the decision maker that is adverse or prejudicial to the affected person.

139. The Scheme incorporates the hearing rule as a statutory precondition to issuing ongoing orders
by establishing a procedure that is required to be followed before authorised persons may
decide to make an ongoing order. In particular, the Act requires that notice be given of a proposal
to make an ongoing order before it is made and allows submissions to be made on the proposal
(this is also known as a ‘show cause’ process , because the person has an opportunity show
why the order should not be made or should be made in a different form).5? Being a statutory

51 Discretion exists when a decision maker has the power to make a choice about whether to act or not act.

52 Section 2.1A.21 of the Act.
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precondition, if the show cause process is not complied with, it is extremely likely that an ongoing
order will be invalid.

140. More information on the show cause process required to be undertaken, and other obligations
placed on authorised persons, prior to making an ongoing order is set out under the section
entitled “Procedure for making ongoing orders”.

141. The Act does not expressly require a ‘show cause’ process to be undertaken prior to making an
immediate order because, due to the imminent nature of the risk that the order is seeking to
address, a show cause process would likely inhibit or limit the ability of an authorised person to
deal with the behaviour swiftly and adequately.

142. However, where the circumstances permit and it is appropriate and safe to do so, there is still
some scope for procedural fairness to be afforded to persons to whom an immediate order is
proposed to apply. It is recommended, wherever possible before making an immediate order,
an authorised person briefly state certain matters, including:

a) that they propose to decide to make an immediate order;

b) a brief explanation of the reasons and grounds on which their proposal to make the order is
based; and

c) that the subject of the proposed order may make a comment as to why the order should not
be made.

143. This may not be possible in many (or even most) circumstances where there is an imminent and
unacceptable risk that an authorised person is seeking to address by making an immediate
order. However, if the opportunity presents itself and if it would not increase the risk of harm to
the authorised person, it is best practice to state these matters before formally making the order.

144. More information on the process required to be undertaken, and other obligations placed on
authorised persons, prior to making an immediate order is set out under the section entitled
“Procedure for making immediate orders”.

The rule against bias

145. The rule against bias requires decision makers to make decisions free from actual bias and to
not appear (to a reasonable observer) to be biased.

146. This requires the authorised person or reviewer, when making or reviewing an order
respectively, to act impartially and not to have an interest in the matter, which means that to the
extent possible, they should not have previously been involved in the circumstances resulting in
the need to consider whether to make an order (for authorised persons) or the original decision
under review (for reviewers).

147. In relation to an ongoing order, the authorised person should not, to the extent possible, be the
subject, or potential subject, of the harm or conduct that the order is seeking to address. In
relation to an immediate order, there may be some circumstances where the authorised person
may be the subject, or potential subject, of the harm or conduct the order is seeking to address,
for example, where the authorised person is the only person present or at risk of harm with the
power to make an immediate order.
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148. See also the tAuthorised personsi section of these Guidelines for more information on when an
alternative authorised person should be the decision maker in certain instances, including in
circumstances to avoid breaching the bias rule.

Relevant and irrelevant considerations

149. Authorised persons and reviewers as administrative decision makers must consider relevant
considerations and disregard irrelevant considerations when deciding whether to exercise their
discretion in relation to an order.

150. The considerations relevant to the decision to make an order or review an order include:

a) whether the grounds for making an order have been met (which involves consideration of
the implications and impact of the personis behaviour on other people, including people
who have been harmed or are at risk of harm);

b) any submissions made by the person to whom an order applies where those submissions
contain factors that are relevant to the decision;

c) other mandatory considerations including:

i. awareness of any vulnerabilities of the person to whom an order applies or is proposed
to apply; and

ii. whether the order is the least restrictive means available to address the grounds on
which an order is proposed to be made.

d) whether (in light of all the circumstances and relevant considerations) it is reasonably
necessary to make the order to address the grounds for making the order.

151. The decision may be determined to be invalid if a decision maker fails to:

a) establish that one or more grounds exist;
b) consider a relevant consideration; or
c) establish that the order is reasonably necessary to address the grounds.

152. See the iGrounds for making an order{ section of these Guidelines for further information on the
relevant considerations when deciding on an order.

153. Authorised persons and reviewers must not consider irrelevant considerations when exercising
a discretion under the Act. Irrelevant considerations are those that are corrupt, personal, or
otherwise unconnected from the grounds relevant to the decision. If a decision maker takes into
account an irrelevant consideration, and that consideration was material to the decision, the
decision may be determined to be invalid.

Procedure for making ongoing orders

154. Before making an ongoing order, an authorised person must undertake a show cause process
by giving notice of the proposal to make the order to the person to whom the order is to apply.>
Notice of the proposal to make an order must include a copy of the proposed order and explain

53 Section 2.1A.21(1)(a) of the Act.
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that the person to whom the order is proposed to apply to is entitled to make written submissions
on the proposal to make the order within 7 days of giving notice.*

155. The copy of the proposed order must include all the information required to be included in the
final order (if it is made), which is set out in section 2.1A.20(1) of the Act, namely:
a) the name of the person to whom the proposed order is to apply;®
b) the school in respect of which proposed order is to be made;*®

c) the terms of the proposed order, which reflect what the person is prohibited from doing in
accordance with section 2.1A.15(1);

d) the relevant school-related places to which the proposed order is to apply;
e) the grounds on which the proposed order is to be made, which includes:
i. the applicable grounds as described in the legislation;®” and

ii. a plain English description of the behaviour that satisfies the grounds, including dates,
times, location the behaviour occurred, and the people involved de-identified, where
possible;

f) the reasons for making the proposed order;
g) the period for which the proposed order is to be in force;
h) any conditions that are to be imposed on the proposed order;

i) any actions that the person to whom the order applies may take to have the proposed order
revoked;

j) that a person must not contravene an ongoing order and that doing so may result in a civil
penalty;

k) that an application may be made to the Magistrates' Court to enforce the ongoing order and
that the Magistrates' Court may make orders requiring payment of a civil penalty of up to 60
penalty units, an order compelling the person to comply with the proposed order, an order
compelling the person to take specified action to comply with the proposed order or any
other order that the Court considers appropriate; and

[) the effect of the sections regarding the avenues of internal and external review of decisions
to make an ongoing order.

Written submissions

156. The authorised person must then allow the person at least 7 days (from the date on which the
notice of the proposal to make an order is given) to make submissions on the proposed order.*®
Submissions could, for example, be made on why the order should not be made by the
authorised person or if it should be made in a different, less restrictive form.

54 Section 2.1A.21(3)(a) of the Act.

55 Where there is some doubt as to the person’s full name, use any/all names the person is known by (for example, if
they are known by one name but official records indicate another name).

5 For the avoidance of doubt, the order should include both the school name in common use by the school community
(where applicable), and the official registered name of the school. Where there are multiple campuses of the school, the
order should make clear whether the order applies to some or all campuses of the school.

57 Part 2A of the Regulations.
58 Section 2.1A.21(1)(b) of the Act.
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157. Importantly, the authorised person must consider any submissions received from the person
before exercising their discretion to make the order.%° Adhering to the show cause process set
out in the Act is necessary for authorised persons to comply with the Act and with the hearing
rule.

158. Submissions must be made in writing unless the person has written permission from the
authorised person to make oral submissions.®® The authorised person should accommodate
these requests unless there is a good reason not to do so, such as if a parent has been issued
with an order because they have been verbally abusive towards staff. Allowing such a person
to provide an oral submission may present a risk that the authorised person will be subjected to
such verbal abuse.

159. The person to whom the order is to apply may also, with the written permission of the authorised
person, nominate another person to make a submission or submissions on their behalf.6" A
written submission can take the form of a letter or email or any other written format.

160. At any time before an order is made, the person to whom the order is proposed to apply may
request an extension of time to make submissions and the authorised person may extend the
time in response.®? If an authorised person decides to extend the time, they must give the person
written notice of the extension, which is to set out the new time within which submissions must
be made.%3 If the proposed ongoing order is being considered as a result of an automatic review
of an immediate order, and an extension of time to provide submissions is granted, the written
notice of the extension must also set out the date on which the immediate order expires, as
determined under sections 2.1A.9(1) and (2) of the Act.®*

161. It is recommended that, when giving a person written notice of the proposal to make an order
and inviting submissions to be made under section 2.1A.21(1) of the Act, the authorised person
also informs the person that their submissions may set out any or all the following:

a) any information pertaining to whether the grounds for issuing an order exists;

b) their account of the relevant incident, conduct or behaviour, and the circumstances
surrounding the incident, conduct or behaviour, including an explanation of why the incident,
conduct or behaviour occurred;

c) any vulnerability they may have that influenced or led to the relevant incident, conduct or
behaviour;

d) how an order would impact upon their ability to care for their child and continue to be
engaged in their education, which may be relevant to the terms and conditions of the order;

e) any less restrictive measure that they wish to be considered instead of the order or a term
or condition of the order;

f) reasons why they will no longer behave in the manner resulting in the order; and

g) any other relevant factors they wish to be considered.

59 Section 2.1A.21(2) of the Act.
60 Section 2.1A.21(4) of the Act.
61 Section 2.1A.21(5) of the Act.
62 Section 2.1A.22(2) of the Act.
63 Section 2.1A.22(3)(a) of the Act.
64 Section 2.1A.22(3)(b) of the Act.
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162. The content of submissions is not limited to these topics, but they may assist the person subject
to an order to provide relevant information.

163. Ininviting a person subject to an order or proposed to be subject to an order to disclose personal,
sensitive or health information, such as information related to a disability or vulnerability, the
authorised person should inform them of the following:

a) that disclosure of any vulnerability (relating to the person subject to an order or their child)
is optional and not mandatory;

b) that such information will be handled in accordance with any applicable privacy and state
record keeping legislation, such as the Privacy and Data Protection Act 2014 , the Health
Records Act 2001 , the Privacy Act 1988 (Cth) and the Public Records Act 1973,

¢) who the information will be provided to and if it will be provided to third parties;
d) the purpose for which this information is proposed to be used, such as to inform the
decision of whether to issue, vary or revoke an order; and
e) contact information if the person wishes to have access to, or correct, their information.
Content and effect of an ongoing order

164. Ongoing orders can prohibit a person from engaging in a wider range of behaviours than
immediate orders, which can only prohibit a person from entering, remaining on or being within
a range of up to 25 metres of a school premises or being at any place where there is a school
activity taking place.

165. An ongoing order may prohibit a person from one or more of the following:

a) entering or remaining on any school-related place of the relevant school specified in the
order;

b) approaching any staff member, or class of staff members specified in the order to a distance
of less than 25 metres, whether within any school-related place of the relevant school
specified in the order or causing a third person to engage in this behaviour on the personis
behalf. For example, an ongoing order could prohibit a person from approaching a particular
teacher or causing a third person to approach a teacher at any location;

c) telephoning, sending a message to or otherwise contacting any staff member, or class of
staff members, specified in the order; and

d) using or communicating on a communication platform or channel specified in the order that
is owned or controlled by, or established in relation to, the relevant school specified in the
order. Examples of school-based platforms include Compass and Sentral, social media
platforms such as Facebook and Twitter, messaging platforms such as WhatsApp, school
or community media such as newsletters, forums and noticeboards, and other platforms that
enable communication or dissemination of information, if they are owned or controlled by, or
established in relation to, the relevant school.

166. An authorised person can only make an order if it is reasonably necessary to address the
grounds on which the order is proposed to be made.®® This means that, while ongoing orders
can prohibit a person from engaging in a wide range of behaviours, the content and effect of an
order must be proportionate to the behaviour the order seeks to address. See 'Grounds for

65 Section 2.1A.17(3) of the Act.
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ongoing orders'.

Conditions and other matters related to an ongoing order

School-related place

167. When making an ongoing order, an authorised person must ensure that the order makes clear
which school-related place (or places) of the relevant school it applies to. School-related place
is a defined term which means:®

a) any premises of the school, which may include an area that is within 25 metres of the
boundary of those premises;

b) in addition to the school premises, any other place or premises on which there is an activity
conducted by or in connection with the school, which may include an area that is within 25
metres of the boundary of that place or those premises.

168. The protections afforded to the school community under the scheme are extended to school-
related places beyond school premises where students and school staff are at for the purposes
of participating in an activity that has been arranged for or in relation to their school. However,
orders cannot be made in relation to behaviour or conduct occurring at other places that are not
connected to the school, or to members of the public who are not connected to the school.

169. An activity being conducted ‘in connection with the school’ recognises that not all activities are
strictly conducted by the school. For example, a school may engage a third party, such as an
outdoor education provider of a camp or a tour operator at a museum, to conduct the relevant
activity.

170. Furthermore, while not strictly necessary, orders may limit or regulate the behaviour or conduct
of the person subject to the order within up to 25 metres of the school or other places at which
school activities are taking place. This is to avoid persons subject to the order circumventing its
requirements on the basis that the person is not technically on or at the school or other place to
which the order applies.

171. Where an order seeks to regulate behaviour at a school-related place, and the place relates to
more than one school (such as an inter-school carnival or a school bus or bus stop that services
multiple schools), it is possible that authorised persons from the various schools for which the
place is a school related place may want to issue orders in relation to the same behaviour. In
these circumstances it is recommended that, if the person proposed to be the subject of the
order:

a) is a parent of a child at one of the schools, an authorised person from that school makes the
order; or

b) is not a parent of a child at one of the schools, the authorised persons from the relevant
schools consult each other about the need to make an ongoing order, and which authorised
person is best placed to make that decision.

66 Section 2.1A.1 of the Act, definition of ‘school-related place’.
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Duration

172.

Authorised persons must also determine the period for which the order is to remain in force.®’
Importantly, the duration of an order must be determined based on the grounds on which the
order is seeking to address and, in any event, may only be in force for a maximum of 12
months.®® More information on determining an appropriate duration of an order is contained
below under the fDuration of ongoing orderso heading. This is particularly relevant to
considerations of whether the order (including its terms and conditions) is the least restrictive
means available to the decision-maker to address the grounds on which it is made, and to
ensure that the order is reasonably necessary to address those grounds.

Other conditions

173.

174,

175.

Authorised persons may also determine conditions to be attached to the order, including but not
limited to times when, or areas where, the order does not apply.®® The ability to impose
conditions gives the authorised person some flexibility to design and tailor the order to meet,
and to clarify the operation of the order according to, the circumstances that have led to the
making of the order.

The Act specifies the following examples of conditions that an authorised person may decide to
attach to an ongoing order: "

a) an order may prohibit the person to whom the order applies from entering school premises,
subject to a condition that the person may enter the premises in particular circumstances,
such as for a particular school event; and

b) an order may prohibit communication with staff members, subject to a condition that staff
members identified in the order may be communicated with.

More detailed examples of conditions that authorised persons may decide to impose on an
ongoing order include conditions that are:

a) place-based, for example, an order may be subject to the condition that a person may, or
may not, access only specific parts of the school or school-related place;

b) event-based, for example, an order may be subject to the condition that, despite being
prohibited from accessing a school or school-related place, the person the subject of the
order may still access those places for the purposes of attending a particular event such as
a parent teacher meeting or to watch a school play or sport event that their child is
participating in;

c) time-based, for example, an order may be subject to the condition that it only applies during
particular hours;

d) person(s)-specific, for example, an order may be subject to the condition that, despite being
prohibited from communicating with certain members of staff at the school, the person
subject to the order may still approach or communicate with certain other staff members;

67 Section 2.1A.24(1)(b) of the Act.

68 Sections 2.1A.17(3) and 2.1A.27 of the Act

69 Section 2.1A.24(1)(c) of the Act.

70 Examples at the foot of section 2.1A.24(1)(c) of the Act.
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e) harm-specific, for example, an order may be subject to the condition that a person may not
use offensive or discriminatory language in any communication to staff members; and

f) communication specific, for example, an order may be subject to the condition that certain
specified types of communication are, or are not, appropriate, including verbal, written,
electronic and via certain IT or social media systems or platforms.

176. Conditions imposed by authorised person may also specify any reasonable and appropriate
actions that the person to whom an order applies may take to have the order revoked.” Such
actions include participating in a nominated alternative dispute resolution process or
assessment by an independent expert or retracting a statement.

177. Conditions must not include positive obligations or requirements on the person the subject of
the order to do certain things that would result in a specific penalty if not met, or be considered
to be non-compliance with the order, as this would inappropriately give authorised persons the
ability to impose additional requirements and rules beyond the scope of what is permitted or
intended by the Scheme. Rather, where an order specifies an action that may be taken by the
subject of the order (such as making an apology or attending a mediation), it must be expressed
to provide an incentive to the person to undertake the action by having the order reviewed or
revoked.

Conditions to ensure ongoing orders are designed to address the behaviour

178. When deciding whether to impose conditions on an order, and what those conditions may be,
authorised persons must ensure these are the least restrictive conditions possible to address
the grounds of the order, for example, by restricting the scope of an order to the staff members
or parts of the school that are likely to be impacted by the harm or disruption that the order is
seeking to address.

Conditions to ensure ongoing orders are appropriate for any known vulnerabilities

179. Where an authorised person has become aware of a vulnerability of the person to whom the
order applies, in deciding which conditions to include, they must consider:

a) the vulnerabilities of the person to whom the order applies, which may, for example:

i. require a reduction in the prohibited distance of 25 metres’? if a staff member, or class
of staff members are in the vicinity for the purposes of pick-up and drop-off for a person
who has physical/intellectual disabilities or a mental health condition or if their child has
physical/intellectual disabilities or a mental health condition; or

ii. include that the person can nominate a support person to be present in any
communication between the school and the person (for example, by being copied into
all email correspondence) to assist a person whose vulnerability affects their ability to
understand and comply with the terms and conditions of an order;

b) the vulnerabilities of any child of the person enrolled at the school to which the order relates,
who may be impacted by the conditions; and

c) any evidence provided by a qualified medical or allied health practitioner or case worker
about the impact of an order on the parent or the child.

71 Section 2.1A.24(2) of the Act.
72 See section 2.1A.15(1)(b) of the Act.
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Form of ongoing orders

180. The Act requires that an ongoing order be made by giving the person notice in writing of the
order.” The order takes effect from the time it is given to the person to whom it applies.” The
written notice must state all the following information: "

a) the name of the person to whom the order applies;’®
b) the school in respect of which the order is made;’’

c) the terms of the order, which reflect what the person is prohibited from doing in accordance
with section 2.1A.15(1);

d) the relevant school-related places to which the order applies;
e) the grounds on which the order is made, which includes:
i. the applicable grounds as described in the legislation; and

ii. a plain English description of the behaviour that satisfies the grounds, including dates,
times, location the behaviour occurred, and the people involved (de-identified) wherever
possible);

f) the period for which the order is in force;
g) any conditions that are attached to the order;

h) any actions that the person to whom the order applies may take to have the order reviewed
or revoked,;

i) that contravention of the order can result in enforcement action at the Magistrate's Court and
may result in a civil penalty or other court orders;

j) the Magistrateis Court may make orders requiring payment of a civil penalty of up to 60
penalty units, an order compelling the person to comply with the order, an order compelling
the person to take specified action to comply with the order or any other order that the Court
considers appropriate;

k) reasons, including reasons that address any submissions made by or on behalf of the
person the subject of the order; and

[) the internal and external review avenues of decisions to make an ongoing order, including
that they have the right to apply for an internal review of the decision and make written
submissions and to request to make oral submissions and have an advocate or translator
present.

181. These Guidelines recommend that, where possible, authorised persons avoid the use of names
or identifying features of persons (other than the person to whom the order applies) when
describing behaviours or incidents involving others, unless this information is critical to the
person to whom the order applies understanding the alleged grounds, or where the identify of
that person in that context would already be known (for example, where the conduct relates to

73 Section 2.1A.18 of the Act.

74 Section 2.1A.19 of the Act.

75 Section 2.1A.20(1) of the Act.

76 Where there is some doubt as to the personis full name, use any/all names the person is known by (for example, if
they are known by one name but official records indicate another name).

77 For the avoidance of doubt, the order should include both the school name in common use by the school community
(where applicable), and the official registered name of the school. Where there are multiple campuses of the school, the
order should make clear whether the order applies to some or all campuses of the school.
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assaulting a particular teacher or sending threatening communications to particular staff
members). An authorised person should instead only describe the factual scenario that satisfied
the grounds on which the order is proposed to be made, for example the number of staff,
students, parents or others present and impacted. A person may be named if the order
specifically seeks to protect that person (for example, by prohibiting contact or communication
with that person) or where the order contains conditions that apply specifically in relation to that
person.

Duration of ongoing orders

182. Unless revoked earlier, an ongoing order continues in force for the period specified in the order,
up to a maximum of 12 months from the day on which the order was given to the person to
whom it applies.”® However, as an order must be reasonably necessary to address the grounds
on which it is made, itis duration should not be longer than necessary. The authorised person is
therefore required to determine an appropriate and proportionate length of time during which
the order is to be in force.

183. The appropriate duration of an order must be assessed by reference to the risk posed by the
behaviours and the circumstances surrounding the behaviours, having regard to the
requirement that an order be the least restrictive means available and reasonably necessary to
address the behaviour that led to the order being made. This may include considering:

a) whether there is a risk that the behaviour will occur again, and how long this risk may persist
for; and

b) whether the circumstances that gave rise to the behaviour will change in the future.

c) whether the proposed duration may be sufficient to deter the person from engaging in similar
conduct again in the future.

184. An order should be in place for the shortest possible duration to address the grounds of the
order.

185. An ongoing order of 12 monthsf duration is unlikely to be appropriate for most situations, unless
there is a demonstrated long-term pattern of behaviour that gives rise to the grounds for an
order. For example, if an order is made halfway through a school year in relation to only one
teacher who does not teach the next year level, it would not be appropriate to make an order for
12 months.

EXAMPLES T scenarios for differing durations of ongoing orders

e Example 1: Over a period of 6 months a parent has been sending abusive emails and
making offensive phone calls to the school. The school has attempted various strategies
for managing the communication. This behaviour has now escalated and there have
been two occasions when the parent has behaved in a threatening way towards staff on
school grounds. A 12-month order could be considered. Relevant factors in the decision
on duration will include the length of time over which the behaviour has occurred, the
failed attempts by the school at de-escalation, the lack of any factors indicating a change

78 Section 2.1A.27 of the Act.
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may occur in the parent's behaviour, and the increasing risk of harm indicated by the
increasingly threatening behaviour.

e Example 2: A parent has been abusive and threatening towards the schoolis assistant
principal over the phone for several months. The parentis child is due to finish with the
school in 6 months{time. A 6-month SCSO preventing contact with the assistant principal
may be appropriate, as this duration reflects the likely period during which the risk may
persist.

o Example 3: A parent has arrived on school grounds and has begun yelling and swearing
at the school principal and other staff member in the school reception area. This is the
first time the parent has behaved in this manner. If it is determined that the conduct is
sufficiently serious to justify an ongoing order as a proportionate response, considering
the mandatory considerations regarding vulnerability and least restrictive means, and
considering the likelihood that the behaviour may occur again, then a period of one
month may be an appropriate duration for the order.

Procedure for making immediate orders

186. An immediate order may be made either orally or by written notice given to the person to whom
it applies.” Immediate orders may be made orally because they are intended to deal with
situations where there is an imminent risk of harm and swift action is needed to de-escalate a
situation by removing the person from the school grounds.

187. If an authorised person makes an immediate order orally, they must give written notice to the
person to whom it applies as soon as practicable after making the oral order.8° Written notice
includes notice that is personally handed to the person to whom it applies or sent to the postal
or email address of that person.®! This better ensures that the person the subject of the order is
aware that they are subject to an immediate order, the effect and duration of the order and next
steps in relation to the order (i.e. the automatic review of the immediate order and consideration
by the authorised person of whether to make an ongoing order). More information on service
and serving and order is contained below in fiService of written notice of an orderd.

188. When considering whether to make an immediate order verbally or by written notice, an
authorised person may need to implement inclusion and access measures, see filnclusion and
access measureso for more information.

189. If the authorised person is not able to follow up to give written notice to the person to whom an
immediate order has been made orally, for example, because the person is unknown to the
authorised person and refused to provide their name or contact details, the authorised person
must keep a written record of:82

a) the order that was made; and

b) the reason a written notice was not able to be given to the person to whom it applies; and

79 Section 2.1A.4(1) of the Act.
80 Section 2.1A.4(2) of the Act.
81 Section 2.1A.4(3) of the Act.
82 Section 2.1A.4(4) of the Act.
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c) adescription of the person to whom the order applies.

190. An immediate order takes effect from the time it is given to the person to whom it applies and is
in effect for a maximum of 14 days.® The reason for the 14 day maximum is because the
Scheme requires the authorised person to consider, within that period, whether grounds exist
to make an ongoing order and undertake the procedure, including the show cause process,
required in the Act before an ongoing order is made. More information on the appropriate
duration of an immediate order is contained below under fiDuration of immediate orderso.

191. A person to whom an immediate order applies may make submissions to the authorised person
at any time regarding the continuation of the immediate order.®*

192. If an authorised person has made an immediate order, the authorised person must, as soon as
is practicable but no later than 14 days after an immediate order has been made, review the
immediate order and consider whether grounds for an ongoing order exist. Where grounds do
not exist, the immediate order must be revoked.®®* When reviewing an immediate order the
authorised person must consider any submissions made by the person to whom an order
applies.®

193. These Guidelines recommend that when informing a person who is the subject of an order that
they have the option to provide submissions, the authorised person informs them that the
submissions may set out any or all the following:

a) provide their account of the incident and explain why the behaviour occurred;
b) any vulnerability they may have that influenced their behaviour;

c) any vulnerability that is relevant to understanding and complying with the order, including
the terms and conditions of the order, and engaging with the process for reviewing the
immediate order and the need to request support;

d) how an order would impact upon their ability to care for their child and be engaged in their
education;

e) any less restrictive measure that they wish to be considered instead of the order;
f) reasons why they will no longer behave in the manner resulting in the order; and
g) any other factors they wish to be considered.
194. The content of submissions is not limited to these topics, but they may assist the person subject
to an order to provide relevant information.
Speaking points for issuing an immediate order verbally

195. Where an immediate order is made verbally, in appropriate circumstances and where it will not
result in an escalation of the situation, it is recommended that authorised persons notify the
person to whom the order is to apply:

a) that an immediate order is now being made;

83 Sections 2.1A.6 and 2.1A.9 of the Act.

84 Section 2.1A.11(1) of the Act.

85 Sections 2.1A.12(1) and 2.1A.12(3) of the Act.
86 Section 2.1A.12(4) of the Act.
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b) that the order means that the person is prohibited from entering and remaining on the school
or school-related place to which the order applies;

d) how long they have to remove themselves from the school or school related place, which
should be a reasonable amount of time in the circumstances;

e) that written notice will be provided to them as soon as practicable;

f) that they have the right to make written submission within 14 days in relation to the order and
to request to make oral submissions and have an advocate or translator present; and

g) what the duration of the immediate order is, within the maximum 14-day duration.
Verbal notice of proposal to make an immediate order where possible

196. Although there is no requirement to give notice of a proposal to make an immediate order, where
it is reasonable and safe to do so, it is recommended that, before making an immediate order,
an authorised person still attempts to provide the person proposed to be subject to the order an
opportunity to be heard as to why the order should not be made (i.e. to provide the person with
natural justice). This may not be appropriate or practical in all circumstances, for example, where
it may further escalate the situation, in which case the authorised person may decide to proceed
to issue the order immediately. If it is appropriate and the circumstances permit, natural justice
may be afforded to the individual by the authorised person doing one or more of the following:

a) briefly stating that they propose to make an immediate order;

b) stating the grounds on which they are proposing to make the order;

c) asking if the subject of the proposed order wants to make a comment including whether they
wish to disclose any information regarding the reasons for their behaviour including any
vulnerabilities that should be considered in assessing the impact of an order on them;

d) seeking confirmation that the person understands what they are being told;

e) considering any readily available access and inclusion measures if the person does not, or
does not appear to, understand what they are being told, for example, using a support person
or professionally trained interpreter;®’” and

f) considering any comments before determining whether to proceed to issue the order.
197. Examples of when it will not be reasonable or safe to give a person verbal notice of a proposal
to make an immediate order include the following:
a) where the potential harm is judged to be so imminent that there is no opportunity to provide
notice; and
b) where it may escalate the situation causing safety concerns.
Content and effect of an immediate order

198. Unlike an ongoing order, an immediate order is limited to prohibiting a person from entering or
remaining on any school-related place of the relevant school specified in the order.8®

87 In circumstances where the subject of an order refuses a professional interpreter due to personal reasons, the school
and the parent can agree on a trusted source of the subject like a family member or friend to interpret. The child of the
person to whom the order is to be made is generally not an appropriate person to interpret for the parent.

88 Section 2.1A.3(1) of the Act.
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199. If an authorised person wishes to make an order prohibiting other behaviour, they must consider
whether there are any grounds to make an ongoing order.
Conditions and other matters for immediate orders
200. When making an immediate order, an authorised person:%
a) must determine the school-related places of the relevant school to which the order applies

(see fiConditions and other matters related to an ongoing ordero for the definition of a school-
related place);

b) must determine the period for which the order is to remain in force, which is subject to any
provisions of Part 2.1A of the Act as to the duration, revocation or expiry of interim orders;
and

c) may determine conditions to be attached to the order, including but not limited to times when
the order does not apply or areas where the order does not apply. For example, an immediate
order may prohibit a person from entering on school premises, subject to a condition that the
person may enter in particular circumstances, such as for a particular school event.

201. The ability to impose conditions on an immediate order is particularly relevant to considerations
of whether the order (including its conditions) is the least restrictive means available to the
decision-maker to address the grounds on which it is made, and to ensure that the order is
reasonably necessary to address those grounds.

202. Conditions may also specify any reasonable and appropriate actions that the person to whom
an order applies may take to have the order revoked.

203. These actions must not include positive obligations or requirements on the person the subject
of the order to do certain things (such as making an apology or attending a mediation) that would
result in a specific penalty if not met, or be considered to be non-compliance with the order, as
this would inappropriately give authorised persons the ability to impose additional requirements
and rules beyond the scope of what is permitted or intended by the Scheme. Rather, where an
order specifies an action that may be taken by the subject of the order, it must be expressed to
provide an incentive to the person to undertake the action by having the order reviewed or
revoked.

Conditions to ensure immediate orders are appropriate for any known vulnerabilities

204. Where an authorised person has become aware of a vulnerability of the person to whom the
order applies, in deciding which conditions to include, they must consider:

a) the vulnerabilities of the person to whom the order applies, which may, for example, require
a reduction in the prohibited distance of 25 metres of a school related place if a staff member,
or class of staff members are in the vicinity for the purposes of pick-up and drop-off for a
person who has physical/intellectual disabilities or a mental health condition or if their child
has physical/intellectual disabilities or a mental health condition;

b) the vulnerabilities of any child of the person enrolled at the school to which the order relates,
who may be impacted by the conditions; and

c) any evidence provided by a qualified medical or allied health practitioner or case worker
about the impact of an order on the parent or the child.

89 Section 2.1A.8 of the Act.
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Form of immediate orders

205. An immediate order may be made either orally or by written notice given to the person to whom
the order applies.* If a written notice of an immediate order is given, it must state the following
information:®*

a) the name of the person to whom the order applies;®?
b) the school in respect of which the order is made;®

c) the terms of the order, including that the person is prohibited from entering or remaining on
any school-related place of the relevant school specified in the order;

d) the school-related places of the relevant school to which the order applies;
e) the grounds on which the order is made, which includes:
i. the applicable grounds as described in the legislation; and

ii. a plain English description of the behaviour that satisfies the grounds, including dates,
times, location the behaviour occurred, and the people involved (de-identified) wherever
possible);

f) the period for which the order remains in force;
g) any conditions attached to the order;

h) any actions that are specified that the person to whom the order applies may take to have
the order revoked;

i) that contravention of an immediate order can result in enforcement action at the Magistrate's
Court and may result in a civil penalty or other court orders;

j) that the Magistrateis Court may make orders requiring payment of a civil penalty up to 60
penalty units, an order compelling the person to comply with the order, an order compelling
the person to take specified action to comply with the order or any other order that the Court
considers appropriate;

k) that the authorised person must review the order within 14 days and decide whether to
revoke the order or issue an ongoing order; and

[) that they have the right to make written submissions and to request to make oral
submissions and have an advocate or translator present.

206. These Guidelines recommend that authorised persons avoid the use of names or identifying
features of persons (other than the person to whom the order applies) when describing
behaviours or incidents involving others, unless this information is critical to the person to whom
the order applies understanding the alleged grounds, or where the identify of that person in that
context would already be known (for example, where the conduct relates to assaulting a
particular teacher or sending threatening communications to particular staff members). An
authorised person should instead only describe the factual scenario that satisfied the grounds
on which the order is proposed to be made, for example, the number and nature of staff,

90 Section 2.1A.4(1) of the Act.

91 Section 2.1A.7(1) of the Act.

92 Where there is some doubt as to the personis full name, use any/all names the person is known by (for example, if
they are known by one name but official records indicate another name).

93 For the avoidance of doubt, the order should include both the school name in common use by the school community
(where applicable), and the official registered name of the school. Where there are multiple campuses of the school, the
order should make clear whether the order applies to some or all campuses of the school.
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students, parents or others present and impacted. This does not prevent a person being named
if there are conditions that apply specifically in relation to that person.

Duration of immediate orders

207. Since authorised persons are not required to undertake a lengthy and detailed show cause
process before making an immediate order, the Act limits their duration to a maximum of 14
days. An immediate order continues in force until the earlier of:%*

a) the end of the period specified in the order;

b) 14 days after the day on which the order is made;

c) because of a review under section 2.1A.12 of the Act:
i.  the coming into force of an ongoing order;
ii. the revocation of the immediate order.

208. If an application for an extension of time to make a submission under section 2.1A.22 of the Act
is approved, any time taken by the applicant within the extension of time to make submissions
is not counted towards the period specified in the order or the 14 days after the day on which
the order is made.®

Submissions from persons who are the subject of an order

209. The Act allows for persons to whom an ongoing order is proposed to apply to request to make
submissions orally (rather than in writing).%® Similarly, a person who is subject to an immediate
order may request to make submissions orally (rather than in writing) to the authorised person
who is reviewing the immediate order and considering whether to make an ongoing order.%’

210. A request to an authorised person to allow a person the subject of an order to provide
submissions orally must not be unreasonably refused. An authorised person should
accommodate a request where there is no good reason to not permit written submissions.

211. In determining what is a reasonable basis to accept or refuse a request to provide submissions
orally, authorised persons must consider human rights and any known vulnerabilities. For
example, where a person is linguistically diverse and wishes to use an interpreter to
communicate, has low literacy or has a disability that poses challenges for communicating in a
written format.

212. Arequest to provide submissions orally may be reasonably refused where it would compromise
the safety of the person receiving the oral submission or it is reasonably believed that it will
escalate the situation.

213. An authorised person must not unreasonably refuse a request from the subject of an order to
nominate another person to make a submission on their behalf. In determining what is a
reasonable basis to accept or refuse such a request, the same considerations that apply to a
request to provide submissions orally should be considered.

94 Section 2.1A.9(1) of the Act.
9 Section 2.1A.9(2) of the Act.
9% Section 2.1A.21(4) of the Act.
97 Section 2.1A.11(2) of the Act.
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Service of written notice of an order

214. This guidance applies to the service of written notices of both ongoing orders and immediate
orders. Under the Act written notice is given to the person to whom an order applies if the notice
is personally handed to the person or sent to the postal or email address of the person.®

215. Authorised persons can arrange for and rely on other persons to send or hand the notice to the
person to whom the order applies, without invalidating the order.

216. Where possible, these Guidelines recommend that an authorised person give notice both
electronically by email as well as by registered post, to allow for a person from a linguistically
diverse background to translate the material using online translation software, or to allow a
person who is blind or has low vision to use a screen reader to understand the information.

217. It may not be possible to send written notice to the person by post or email, for example, where
the person may not have a postal address or access to a device to access emails. In these
circumstances the authorised person should ensure that the order is personally hand the notice
to the person to whom the order applies.

218. For immediate orders, if it is not possible for the written notice to be either personally handed to
the person to whom the order applies or sent to the postal or email address of the person, the
authorised person must keep a written record of the following:®°

a) the order that was made;

b) the reason a written notice was not able to be given to the person to whom the order
applies; and

c) a description of the person to whom the order applies.

219. When preparing written notice of orders, it is recommended that an authorised person use plain
English and avoid using language that is overly complex or jargonistic. A good level to aim for
is Grade 8 readability on the Hemingway Editor.2%° This will ensure that people with low literacy
or otherwise who do not have an advanced understanding of English can understand the terms
of the order, helping to avert situations where they inadvertently breach those terms.

220. The department has made available a number of templates, including for an ongoing order and
an immediate order. An authorised person may wish to use such templates to assist with issuing
an order.

Inclusion and access measures

221. When providing written or verbal notice of an order, an authorised person may need to consider
whether any inclusion and access arrangements are necessary, such as:

a) ensuring that alternative arrangements are made so that people with low literacy or from
linguistically diverse backgrounds understand the effect of an order and how it applies to
them. For example, advising the person subject to an order who is deaf or hard of hearing

98 Sections 2.1A.4(3) and 2.1A.18(2) of the Act.
99 Section 2.1A.4(4) of the Act.
100 hitps://hemingwayapp.com/
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222.

that they can provide submissions via video where the school will use an accredited Auslan
interpreter to translate;

b) allowing the person subject to an order more time to make a submission or a request for a
review if their vulnerability impacts on timeliness.

There may be circumstances where it is apparent that the person does not understand what
they are being told, but it is not possible to implement inclusion and access measures at that
time. In such circumstances, the authorised person should identify adjustments at subsequent
points, for example providing a translated or plain English version of an order.

Communication and access arrangements

223.

224,

225,

The Scheme requires communication and access protocols to be established where an
immediate and ongoing order has been made to a parent of a child at the relevant school to
minimise the impact on parentsi involvement in their childis education as well as on the childis
ability to access school. For this reason, the scheme imposes additional requirements on
authorised persons where an order is made about a person who is a parent of a student at the
school.

If an immediate or ongoing order is made in respect of a person who is a parent of a child at the
school, the authorised person must prepare a communication and access protocol as soon as
is reasonably practicable following the issuing of an order.°! The protocol must set out:

a) the measures to be taken to ensure that the parent may continue to communicate with the
school and be informed about the child's education.

For example, exploring alternative meeting arrangements for parent teacher interviews like
video conferencing, asking a family member of the student to attend meetings, replacing the
staff member(s) affected by the parentis behaviour with another staff member or if this is not
possible, limiting the parentis interactions to receiving and giving updates on the studentis
progress via email; and

b) arrangements to ensure the childis continued attendance at and safe access to the school
and school activities, if because of the order the parent cannot escort the child to or from
the school or school activities.

For example, access to school drop off and pick up services and any available subsidies,
and notifying the parent of unexplained absences, as soon as practicable on the same day
of the absence; and

c) processes that ensure that mental health and wellbeing support are considered and in place
for the student.

"Parentd has the same meaning as in the Act.1%2

101 Section 2.1A.23(1) and (3) of the Act.

102 ynder section 1.1.3(1) of the Act, fiparents, in relation to a child, includes a guardian and every person who has
parental responsibility for the child including parental responsibility under the Family Law Act 1975 and any person with
whom a child normally or regularly resides.
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226. The authorised person must advise the parent of the communication and access protocol as
soon as reasonably practicable after the order is given to the parent.103

Example 1: Measures to ensure parents continued engagement in childis education

227. Tanya has been issued with an Immediate Order that states she is not to be on school grounds
or within 25 metres of the school for the next 14 days unless there is an emergency involving
her child. There is a parent teacher meeting coming up within this period where Tanya wishes
to be kept informed of her childis progress. Tanya makes a submission to the principal
requesting that she be able to attend the meeting.

228. The principal can vary the Immediate Order as the parent has the right to be involved in their
childis education. Depending on the reason the Immediate Order was issued, the principal can
vary the communication and access protocol by either making an exception and allow Tanya to
attend the parent teacher meeting onsite or they can set up online appointments for Tanya and
her childis teachers.

Example 2: Arrangements to ensure the child's continued attendance at and safe access to
the school and school activities

229. Josh is the guardian of a primary-aged student who requires the use of a wheelchair. Josh has
been issued with an Ongoing Order due to his repeated aggressive and threatening behaviours
made to school staff. The Ongoing Order prohibits Josh from being on school related premises,
which does not impede the studentis safe access to school grounds as they travel to and from
school on the bus service subsidised by the school. However, the student is taking part in the
schoolis swimming carnival and will need Josh to transport them.

230. The principal can vary the Ongoing Order to allow an exception for the swimming carnival so
that Josh can provide the student with safe access to and from the event.

103 Section 2.1A.23(3) of the Act.
56

ORIA Education

State and Training
Government




Variation to and revocation of orders

Variation to ongoing orders

231. Anauthorised person who made an ongoing order may vary the order, either on their own motion
or on request of the person to whom the ongoing order applies.'** A variation to an ongoing
order may:1%

a) vary or revoke existing conditions on or exceptions to the order;
b) impose new conditions on the order;
c) provide for new exceptions to the order.

232. Variations cannot be made to immediate orders as those orders are limited in their scope and
operation. Immediate orders may, however, be revoked (see the section entitled iRevocation of
immediate orderst below for more detail on revoking an immediate order). Immediate orders
may also be replaced with an ongoing order, where the Act's requirements for making an
ongoing order are met.

233. In addition to the matters set out in section 2.1A.26(2) of the Act, authorised persons may also
vary an ongoing order in the following circumstances:

a) to make an ongoing order more practicable or workable, for example, where an ongoing
order prohibits a parent from entering school grounds and an area within 25 metres of school
grounds, however, the only safe and appropriate location for dropping off and picking up
their child is within 25 metres from the school entrance, an authorised person may vary the
order to enable the parent to be able to safely drop off and pick up their child;

b) to tailor or nuance an ongoing order to better meet the needs of a student, parent or school,
without undermining safety, for example:

i. where a parent requests the inclusion of an exception to an ongoing order so that
they may attend a school performance or awards ceremony, and this can be done
safely;

ii.  where additional vulnerabilities of or impacts on the person subject to the order are
made known to the authorised person; and

iii.  where the duration of an order needs to be lengthened or shortened in appropriate
circumstances, but cannot exceed 12 months.

c) to expand the operation of the order to better protect school staff or students, for example,
where the subject of an order engages in additional harmful, threatening behaviours towards

104 Section 2.1A.26(1) of the Act.
105 Section 2.1A.26(2) of the Act.
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other school staff members, or on other communication channels that are not captured by
the order;

d) in response to positive actions or improvements to behaviours, for example, where the
subject of an ongoing order completes or partially completes the actions specified in the
order, or otherwise acknowledges their past conduct and takes steps to improve their
behaviours and relationships with school staff, an authorised person may vary the order to
make it less restrictive or revoke the order entirely (see the section entitled fiRevocation of
ongoing orderso below for more detail on when it may be appropriate to revoke an order).

Procedure for varying ongoing orders

234.

If an authorised person varies an ongoing order in a way that disadvantages or is unfavourable
to the person to whom the order applies (for example, the variation imposes additional
restrictions or prohibitions on the person such as not entering an additional school related place
which, or approaching an additional staff member who, has not been included in the order), or
declines a request by the subject of an ongoing order to vary the order, the authorised person
must comply with the requirements and processes that apply to the making of an ongoing order
under sections 2.1A.15 to 2.1A.24 of the Act.'% In particular:

a) a variation may only be made if the authorised person continues to reasonably believe that
a ground or grounds under section 2.1A.17(1) of the Act are met (see the iGrounds and other
matters that must be considered before making an orderi chapter of these Guidelines for
more information on the grounds for making an ongoing order);

b) a variation to change the type of behaviour that the order seeks to prohibit must still be
consistent with one or more of the prohibitions listed under section 2.1A.15(1) of the Act (see
the iProcedures for making ordersi chapter of these Guidelines for more information on the
types of prohibitions that may be included in an ongoing order);

c) the authorised person must consider the mandatory considerations as required by the Act,
including any known vulnerability of the person and whether the order, as varied, is the least
restrictive means available to address the grounds on which the variation is proposed to be
made;%’

d) the authorised person must not vary an ongoing order unless they are satisfied that the order,
as varied, continues to be reasonably necessary to address the ground or grounds on which
the order continues to be based on;'%

e) the authorised person must comply with the rules of procedural fairness and natural justice,
including the bias rule and hearing rule, and taking into account all relevant considerations
and disregarding irrelevant considerations, as set out in the iProcedures for making orders{
chapter of these Guidelines), for example, any positive action that a person to whom an order
applies has undertaken to address the behaviour that led to an order would usually be a

106 Section 2.1A.26(3)(a) of the Act.
107 Section 2.1A.17(2) of the Act.
108 Section 2.1A.17(3) of the Act.
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relevant consideration and an authorised person must take this into account when making a
decision on whether to vary an order (e.g. to relax the restrictions or prohibitions in the order);

f) the authorised person must not vary an ongoing order unless the authorised person has
complied with the procedure, including the show cause process, set out in section 2.1A.21
of the Act, which requires the authorised person to (see the fiProcedures for making orderso
chapter of these Guidelines for more information on the procedure and show cause process
for making ongoing orders):1%°

i. give notice of the proposal to vary the order to the person to whom the order applies;

i. allow the person at least 7 days from the notice in which to make submissions on the
proposal to vary the order; and

iii. consider any submissions received prior to deciding whether to vary the order.

g) an authorised person may extend the time within which submissions may be made, on
application by the person to whom the order applies (see the fiProcedures for making ordersd
chapter of these Guidelines for more information on when it would be appropriate to provide
a person more time to make submissions);1°

h) in making a variation to an ongoing order, the authorised person must determine and specify
in the varied order (see the fiProcedures for making ordersé chapter of these Guidelines for
more information on what must be included and specified in ongoing orders):

i. the school-related places of the relevant school to which the order, as varied, applies;
ii. the period for which the order, as varied, is to remain in force; and
ii. the conditions or exceptions attached to the order as varied; and**

iv.  any reasonable and appropriate actions that the person to whom the order, as varied,
applies may take to have the order revoked.!!?

i) the variation must be made by giving a written copy of the order, as varied, to the person to
whom the order applies (see the fiProcedures for making orderso chapter of these Guidelines
for more information on the requirements to give notice of, or serve, an ongoing order to or
on a person);!*3

j) the variation comes into effect when the order, as varied, is given to the person to whom the
order applies;***

109 Section 2.1A.21 of the Act.

110 Section 2.1A.22(1) of the Act.

111 Section 2.1A.24 of the Act.

112 Section 2.1A.24(2) of the Act.

113 Sections 2.1A.18(1) and 2.1A.26(3)(b) of the Act.
114 Section 2.1A.19 of the Act.
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k) the form of the ongoing order, as varied, must comply with the requirements under section
2.1A.20(1) of the Act (see the fiProcedures for making orderso chapter of these Guidelines
for more information on the form and content of ongoing orders); and

I) if the ongoing order that is varied applies to a person who is a parent of a student enrolled at
the school, the authorised person must prepare a communication and access protocol, as
required under section 2.1A.23 of the Act, and advise the parent of the communication and
access protocol as soon as is reasonably practicable after the variation is given to the parent
(see the fiProcedures for making orderso chapter of these Guidelines for more information on
the circumstances in which a communication and access protocol is required and the content
of those protocols).'*®

235. If an authorised person proposed to vary an ongoing order as requested by the person to whom
the order applies, or in a way that favours the subject of the order, the authorised person does
not to need follow the steps required to be taken when initially making an ongoing order,
however, a written copy of the order as varied must still be given to the person to whom the
order applies.®

236. A variation will be in favour of the subject of the order if it removes some of the restrictions in
the order, for example, if the order as varied no longer prohibits the person from sending emails
to a certain staff member but continues the prohibition on contacting the staff member by
telephone.

Variations that must not be made

237. Certain variations will not be appropriate as they are not permitted by the Act. In these
circumstances, a new ongoing order may need to be made (in which case the fiGrounds for
making an ordert and fiProcedures for making an ordero chapters of these Guidelines should be
followed).

238. The following types of variations to ongoing orders are not permitted by the Scheme:

a) Variation to reflect change of enrolment: ongoing orders must not prospectively cover
any school that a parent might enrol their child into. If a parent subject to an ongoing order
withdraws their child from the school to which the ongoing order applies and re-enrols the
child in a different school, the ongoing order cannot be amended to name that new school
as covered by the ongoing order. If the behaviours of concern continue at a new school
and satisfy the grounds for making an order under the Scheme, an authorised person at
that new school will need to make an order tailored to that school and the new
circumstances, in line with the requirements of the Scheme and Guidelines.

b) Variation to add names of other people to whom the order applies: each ongoing order
may only apply to one person. An order must not be varied to apply to other persons, even
if those persons may be from the same family or involved with the conduct or behaviour
that led to the making of the order.

c) Variations to the duration of an ongoing order beyond 12 months: an ongoing order
cannot have the length of its duration extended beyond 12 months, which is the maximum

115 5ection 2.1A.23 of the Act.
116 Section 2.1A.26(4) of the Act.
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length of time an order can be in force.!!’ If an ongoing order is needed for a longer period
than 12 months, then a fresh order must be made in accordance with the process set out
in the Act and Guidelines, including a fresh assessment of whether grounds continue to
exist.

d) Variation to correct inaccurate or erroneous information in the order, for example,
incorrect names or dates. If an ongoing order is based on erroneous or incorrect
information, it must be revoked. An authorised officer may decide to make a fresh order in
accordance with the process set out in the Act and Guidelines, including a fresh
assessment of whether grounds continue to exist.

239. Furthermore, if the authorised person who made the ongoing order is not available to vary an
order, another authorised officer is not able to do so in their place. Instead, where there are
good reasons to consider a variation to an ongoing order, schools should consider asking
another authorised person to agree to considering whether the order should be revoked and
replaced with more appropriate terms and conditions.

Revocation of ongoing orders

240. An authorised person can revoke an ongoing order, at any time, if the person the subject of the
order undertakes any actions to address their behaviour, as specified in the order, or for any
other reason that is acceptable to the authorised person in the circumstances.® The revocation
of an order must be communicated to the person subjected to the order either verbally or in
writing.

241. If an order is revoked, it is no longer in force and the person to whom the order applied is no
longer required to comply with it.

242. Examples of when an ongoing order may be revoked include:

a) where the person who is subject to the order has undertaken any actions specified in the
order to address their behaviour (please see the section below on fiActions that may be
undertaken to have an order revokedo for more detail on the types of actions an order may
specify, which if undertaken, may lead to an order being revoked);

b) where the person who is subject to the order has complied with the order, demonstrated that
they understand the consequences of their previous conduct and have taken steps to ensure
that that conduct will not be repeated in the future; and

c) where the person who is subject to the order no longer has reason or cause to interact with
the staff member or members subject to the past inappropriate conduct, for example, if the
staff member changes role or moves to a new school, or if the order is made halfway through
a school year and continues across into the new school year and the conduct does not
continue with their childis new teacher or teachers.

117 Section 2.1A.27 of the Act.
118 Section 2.1A.25 of the Act.
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Revocation linked to actions specified in the order

243. An order may include actions that, if met, can give rise to the revocation of the order, such as:'*°
a) participating in a specified course, such as a respectful behaviour course;
b) making an apology or retracting a statement;

C) participating in an alternative dispute resolution process, such as mediation, where an
agreed outcome is achieved between the school and the parent; or

d) abstaining from the behaviour that constituted grounds for issuing the order for a specified
period.

244. Orders should only specify types of actions or undertakings that specifically relate to the
personis interaction with the relevant school.

245. That is, any actions specified in the order must be ireasonably necessaryi to address the
behaviours that constituted the ground or grounds for issuing the order. An action, for example,
the participation in a process or course, must not be unduly onerous, intrusive or unrelated to
the behaviour that caused the order to be issued. Rather, the actions that an order may specify
must be limited to steps related to the personis interaction with the school. Onerous conditions
can create accessibility and affordability issues. If a person subject to the order feels that a
specified action is unduly onerous or intrusive, they will be able to seek internal review of the
order and make submissions as to why this is the case.

246. Where a person to whom an order applies has undertaken an action specified in the order to
address the behaviour that led to the order being made, the authorised person is not necessarily
bound to revoke the order. Rather, the authorised person should take that action into account
as a relevant consideration and give it significant weight when considering whether to revoke or
vary the order as a result. There would need to be very strong and persuasive reasons to
continue the order in place in circumstances where the person has proved that they have taken
any reasonable and appropriate actions specified in the order. Please see the section below on
fiActions that may be undertaken to have an order revokedo for more detail on the types of
actions an order may specify, which if undertaken, may lead to an order being revoked.

247. If the person the subject of an order does not meet a condition included in the order, including
one linked to revocation, this cannot result in a penalty or consequence other than the order
continuing to be enforced.

119 Section 2.1A.24(2) of the Act.
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Reviews of orders

248. A person who is subject to an ongoing order may apply for an internal review of the decision to
make the order if they are unhappy with the decision. Similarly, a person may apply for an
internal review of a decision to vary, or not vary, an ongoing order if they are unhappy with that
decision. Internal reviews under the Scheme are required to be conducted and finalised quickly
and are done at no cost to the applicant. Timeframes will be managed on a case-by-case basis
and further guidance is provided below under the section titled iTimeframe to complete an
internal reviewo.

249. If a person who is subject to an ongoing order is unhappy with the outcome of an internal review,
they may seek an external review of the review decision at the Victorian Civil and Administrative
Tribunal (VCAT). This may involve paying an application fee to VCAT.12°

250. Immediate orders are not subject to the same internal and external review processes as ongoing
orders. Instead, the authorised person who made an immediate order must immediately review
the order to consider if there are grounds to issue an ongoing order and, if there are none,
revoke the order.

251. Under the definition of fireviewerd in section 2.1A.1 of the Act, a reviewer, in relation to an
ongoing school community safety order, means:

(a) the Secretary, if the order relates to a government school; or

(b) a person nominated by the principal or the proprietor of the school, if the order relates to a
non-government school.

Review and revocation of immediate orders

252. As soon as practicable after making an immediate order, but no later than the date on which the
order expires (an immediate order is in force for the period specified in the order or for a
maximum of 14 days), an authorised person must review that order and decide to either:'?!

a) make an ongoing order in accordance with the procedures under Division 3 of Part 2.1A of
the Act;

b) revoke the immediate order.
253. In reviewing the immediate order, the authorised person who made the immediate order must

consider if there are grounds to issue an ongoing order and, if there are none, revoke the
order.1?2

120 vjctorian Civil and Administrative Tribunal website can be found at this address: www.vcat.vic.gov.au
121 Sections 2.1A.12(1) and (2) of the Act.
122 gection 2.1A.12(3) of the Act.
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254. If an order is revoked it is no longer in force and the person to whom the order applied is no
longer required to comply with it the school must communicate this to the person either verbally
or written as soon as the order is no longer in force.

255. In considering whether to make an ongoing order or revoke the immediate order, any action to
address the behaviour, as specified in the order, undertaken by the person subject to the order,
is a relevant consideration that must be considered by the authorised person.

256. If the authorised person considers there are grounds for making an ongoing order, the
authorised person must undertake the processes and procedures for making an ongoing order
as required by the Act and Guidelines before deciding to make the ongoing order.'?

257. A person to whom an immediate order applies may, at any time after the order is made, make
submissions to the authorised person regarding whether the order should remain in force.1?*
These submissions may be made in writing or, with the written permission of the authorised
person, orally.’?® These submissions must be considered by the authorised person when
conducting a review of an immediate order.1?®

258. When reviewing an immediate order the authorised person can seek advice, including from
another authorised person or someone with specialist knowledge relevant to the decision,
however, the authorised person is not bound to follow the advice. Further, the decision to either
make an ongoing order or revoke the immediate order must be made by the authorised person
who made the initial decision, and any advice received should be assessed by the authorised
person in accordance with the normal rules of administrative decision-making.

Internal reviews of ongoing orders

Process for conducting an internal review

259. The subject of an ongoing order may apply in writing to the school for an internal review of a
decision to:*?’

a) make the order;

b) vary the order on the authorised person's own motion;

c) refuse an application by the subject for a variation to the order; or
d) refuse to revoke the order.

260. The school must refer the application to a reviewer as soon as is practicable after receiving the
application.'?® The Act defines a fireviewero to be:1?°

123 Section 2.1A.12(1)(a) of the Act.

124 gection 2.1A.11(1) of the Act.

125 Section 2.1A.11(2) of the Act.

126 Section 2.1A.12(4) of the Act.

127 Section 2.1A.29(1) of the Act.

128 Ssection 2.1A.29(2) of the Act.

129 Section 2.1A.1 of the Act, definition of treviewerp.
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a) for government schools, the Secretary or other persons involved in the administration of
government schools who the Secretary has delegated the functions and powers to conduct
reviews; and

b) for non-government schools, a person nominated by the principal or the proprietor of the
school to conduct the review.

261. Where an application for a review has been submitted, the order continues in force in
accordance with the period specified in the order until the review is completed.*°

262. The internal review of a decision in relation to an ongoing order is a imerits reviewi, which means
the reviewer must reconsider the relevant facts and law (and any additional material, such as
submissions made or further information that the reviewer requests be provided by the person
seeking the review or other persons) to determine the correct and preferable decision. The
same grounds, mandatory considerations, and requirement of reasonable necessity, discussed
in detail in these Guidelines, apply to a decision by a reviewer in the same way as they apply to
a decision by an authorised person. The reviewer may make a decision that affirms, varies or
revokes the decision that is the subject of the review.'3!

263. A decision on an internal review is an administrative decision, and reviewers must comply with
good administrative decision-making principles when exercising their decision-making power.
See the fiProcedural fairnesso chapter in these Guidelines for information on administrative
decision-making principles which must be complied with by reviewers.

264. The internal reviewer must be unbiased and sufficiently independent of the original decision
maker who made the order. This should involve consideration of factors such as the relationship
or past dealings the reviewer has had with the person the subject of the order being reviewed
and with the authorised person who made the original decision. At the very least, the reviewer
must not have been the subject of the conduct that the order seeks to address nor have been
involved in the original decision to make the order.

265. The reviewer must conduct the review in accordance with the Act, Guidelines and any
procedures for internal review published on the website of the Department of Education and
Training (for a government school) or the relevant school (for a non-government school).**? Non-
government schools must therefore adopt and publish procedures for conducting internal
reviews of ongoing orders (internal review procedures). Non-government schools may choose
to adopt the internal review procedures for government schools published on the Department of
Education and Training website and adapt and tailor them to the schoolis particular context.

266. The Act requires the internal review procedures that are to be adopted and published to:**?

a) provide the applicant with the opportunity to make written submissions or, if permitted by the
reviewer to do so, oral submissions;

130 section 2.1A.31 of the Act.
131 Section 2.1A.32 of the Act.
132 5ection 2.1A.29(3) of the Act.
133 Section 2.1A.29(4) of the Act.
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b) allow the applicant to be represented, accompanied or assisted by another person (for
example, a union provided representative); and

C) require a written statement of the outcome of the review, the reasons for the decision, and
information on the personis entitlement to seek external review by VCAT.

267. Where a reviewer permits an applicant to make oral submissions, it is recommended that the
reviewer seek the consent of the applicant, and, if applicable, the person assisting the applicant,
to be audio recorded to assist the reviewer in properly and fully considering the oral submissions
when making their decision. A recording should not be made of another person unless they have
consented, and should be subject to the same record keeping and retention requirements
specified under Storage and retention of records.

268. Persons subject to an order should be informed that they can record their oral submission.

269. The reviewer may request the person to whom an ongoing order applies to provide further
relevant information.**

Considerations and information considered during an internal review

270. As noted above, the same grounds, mandatory considerations, and requirement of reasonable
necessity, discussed in detail in these Guidelines, apply to a decision by a reviewer in the same
way as they apply to a decision by an authorised person. A reviewer must also consider all
relevant considerations and must disregard any irrelevant considerations.

271. Accordingly, it would be open to the reviewer to seek and consider the views and advice of a
person with specialist or expert knowledge that may be relevant to the decision and from other
persons who have knowledge of the factual circumstances relevant to the decision.

Reviewer may seek expert or specialist advice
272. When deciding an internal review application, a reviewer can rely on other independent persons
to conduct the information gathering stage of the review and to put forward recommendations
in relation to the correct and preferable decision based on the relevant information available.
However, a reviewer must personally exercise their discretion and decision-making power by
turning their own mind to the relevant information and must not automatically accept the
recommended decision without any independent consideration of the relevant matters.

273. Reviewers may consult persons with specialist or expert knowledge relevant to the decision, for
example, experts in disability where the person the subject of the order has a disability.
However, similar to where the reviewer relies on another person to conduct the review and
provide them with a recommended decision, any advice received from an expert must be
independently considered and assessed by the reviewer in accordance with the normal rules of
administrative decision-making, and the expert or specialist advice should be considered and
treated as one of a number of relevant considerations that must be considered and weighed
against each other.

134 Section 2.1A.29(5) of the Act.
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Submissions from relevant school staff and other person
274. School staff members, or other persons, who were the subject of the conduct which led to the
ongoing order, or whom the order seeks to protect, may be offered an opportunity to partake in
the internal review process to:

a) provide factual accounts of the personis conduct and other matters that are relevant to the
decision;

b) explain the impact of the subjectis behavior on them and the impact that a decision to revoke
the order would have on them; or

c) providing any other information that may be relevant to the review decision.
275. Staff members and other persons must not make submissions unless they are relevant to the
matter.

276. A staff member or another person may make submissions:

a) orally;
b) in writing; and/or
c) by being represented, accompanied, or assisted by another person.

277. For the avoidance of doubt, principals who have made an order to protect themselves from the
harmful behaviour (i.e. who did not ask another authorised person to make the order) should
have the same opportunities to partake in the internal review process afforded to staff for whom
the order was made to protect.

278. The authorised person who made the order should also be provided an opportunity to make a
submission explaining why the order was made where the personis account is relevant, for
example, because they were present when the incident took place.

279. Reviewers must consider any submissions which are relevant to the decision and disregard
irrelevant submissions.

Procedural fairness and assistance for people from vulnerable backgrounds

280. To ensure that people from vulnerable backgrounds are provided with procedural fairness when
an order they are subject to is being reviewed, the following requirements must be followed:

a) A template request form for internal review should be provided to assist potential applicants
to request a review together with the written notice of the ongoing order.

b) The schoolis contact number must be provided to enable a the person to request more
information about the internal review process.

c) The reviewer must consider the subjectis vulnerabilities and any submissions received during
the internal review process in relation to their vulnerabilities, as they relate to both the original
decision (including in relation to the grounds and the appropriateness of the order and its
terms and conditions) but also the review decision (including whether the order should remain
in force with or without variations).
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d) If a subject has a known vulnerability that has been communicated through their submissions,
the reviewer must consider whether it is appropriate to seek specialist expertise in
understanding how a subjectis vulnerability can impact their behaviour and take this into
account when reviewing the decision. In practice this would mean that if a parent from an
Aboriginal background had applied for a review of an order, the reviewer must consider
whether to seek the advice of Koorie Outcomes Division of DET (for government schools) or
an Aboriginal elder or representative from an advocacy group for the Aboriginal community
(for non-government schools).

e) Requests to reviewers to make a submission orally must not be unreasonably refused. In
deciding whether to allow oral submissions from the subject of the order, the reviewer should
consider whether the subject of an order is linguistically diverse (and wishes to use an
interpreter to communicate), has low literacy or has a disability that poses challenges for
communicating in a written format.

f) Information about the review process and the outcome of a review decision must be
communicated to the subject of an ongoing order in plain English or, where appropriate and
necessary, through an interpreter/translator (for information given both orally and in writing).

Representation, accompaniment or assistance from another person

281.

282.

The Scheme requires internal review procedures to include procedures which allow the person
to whom the ongoing order applies to be represented, accompanied or assisted by another
person.

The people who, for example, a person may request to accompany or assist them include:
a) family members or friends;
b) a carer;
c) an interpreter, including an Auslan interpreter;
d) a disability support worker;
e) a lawyer, including from Victoria Legal Aid or a community legal centre; and

f) other advocates for persons with vulnerability.

Timeframe to complete an internal review

283.

The internal review decision should be made as soon as reasonably practicable, and no later
than 28 days after the application for internal review,**® unless it has been extended:*3¢

a) on the written application of the person to whom the order applies; or

b) on the revieweris own motion.

135 Section 2.1A.30(2) of the Act.
136 Section 2.1A.30(4) of the Act.
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284. The reviewer may, on their own motion, extend the period in which a decision must be made for
an additional period of 28 days.**” A reviewer may only extend the period once.

285. If the reviewer has requested further information from the person the subject of the order under
section 2.1A.29(5) of the Act, any time taken by the person to whom the order applies to respond
to that request is not counted towards the 28-day period.%®

286. If adecision is not made within the period required (including, if applicable, any extended period)
the ongoing order is revoked.%

Notice of outcome of an internal review

287. Once a reviewer has made a decision on an internal review, a written statement must be sent
to the applicant setting out the outcome of the review, the reasons for the decision and the
person's entitlement to seek external review by applying for external review with VCAT.140

288. The statement must also include information on how to access an interpreter, legal assistance
(such as Victorian Legal Aid help phoneline) and mental health support (such as Parentline and
Beyond Blue).

External reviews of ongoing orders
Assistance to individuals seeking external review

289. If a person subject to an ongoing order is unhappy with the outcome of an internal review, they
may seek an external review of the decision at VCAT.#4

290. The information provided in the notice of the outcome of an internal review, should assist the
person subject to the order to understand their external review rights, and provide information
about supports available, such as interpreter services and legal services such as Victorian Legal
Aid or Community Legal Centres.

Model Litigant guidelines

291. The Victorian Model Litigant Guidelines set standards for how the state should behave as a
party to legal proceedings.#?

292. Where an authorised person or reviewer is a party to legal proceedings under this Scheme, they
are required under these Guidelines to comply with the Victorian Model Litigant Guidelines.

137 Section 2.1A30(4)(b) of the Act.

138 Section 2.1A.30(3) of the Act.

139 gection 2.1A.30(5) of the Act.

140 Section 2.1A.29(4)(c) of the Act states that any internal review procedures must include these requirements.
141 Section 2.1A.33 of the Act.

142 The Victorian Model Litigant Guidelines can be found at this address: https://www.justice.vic.gov.au/justice-
system/laws-and-regulation/victorian-model-litigant-guidelines
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Monitoring compliance with and
enforcing orders

293. A person who is subject to an order must comply with the order.*® A failure to do so may result
in enforcement action being taken by the school.

294. To ensure the health and safety objectives of issuing an order are met, schools need to consider
and put in place arrangements to monitor compliance actively and effectively. This could include
developing a risk management plan to share with staff, so that they know what requirements
are in place as part of the order, the protections these afford to staff, how they can support
compliance with these requirements, and how to report any practical difficulties with compliance,
as well as any breaches.

295. Where a person fails to comply with an order, schools should consider and take appropriate and
proportionate enforcement action to deal with the non-compliance.

296. More detail on monitoring and enforcing compliance follows.

Monitoring compliance with orders

Disclosure of orders

297. Schools must determine which members of school staff should have a role in monitoring
compliance and, therefore, should be made aware of the order.

298. Importantly, as orders constitute the personal information of the person subject to the order, it
is important that schools use and disclose the existence and effect of an order in accordance
with their privacy obligations under law (for example, the Privacy and Data Protection Act 2014)
or other applicable policies (for example, a schoolis privacy policy). A general rule of thumb is
that only those staff members who need to know about the existence of the order should be
made aware of the order.

299. The number and identity of school staff who must be made aware of an order and the terms of
the order will depend on the nature and effect of the order. For example:

a) where an order prohibits a parent of a student from entering or remaining on any school-
related place of the school,**the following staff members should be aware of the order to
monitor the parent's compliance with the order:

i. the principal and assistant principals;

ii. the studentis classroom teacher;

iii. front of house administrative staff who greet visitors who enter school grounds;

143 Sections 2.1A.14(1) and 2.1A.28(1) of the Act.
144 Sections 2.1A.3(1) and 2.1A.15(1)(a) of the Act.
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iv. any teachers who are scheduled to be on yard duty (particularly during drop-off and pick-
up periods) during the period of the order; and

v. any teacher who is in charge or supervising students at a school a school-related place
off school grounds where an activity is being conducted by or in connection with the
school.

b) where an ongoing order prohibits a person from approaching,*® or communicating with, 4
a staff member, or a class of staff members, the relevant staff member or staff members
should be made aware of the existence of the order and be instructed to inform the principal
if the person fails to comply with the order.

¢) where an ongoing order prohibits a person from approaching or communicating with all staff
members of the school, all staff members should be made aware of the existence of the
order and be instructed to inform the principal if the person fails to comply with the order.

300. Schools must not inform persons who are not staff members of the school about the existence
of an order that has been made in respect of another member of the school community as:

a) orders contain personal and sensitive information about the persons to whom they apply;

b) persons who are not staff members of the school play no role in monitoring and enforcing
compliance with an order; and

c) it is important to minimise the impact an order has on the person subject to the order,
including by avoiding rumours spreading amongst, and conflicts between members of, the
school community and maintaining relationships between community members to the
greatest extent possible.

301. Similarly, for the same reasons, staff members who are aware of an order must not disclose that
information to other staff members or members of the school community unless it is related to
the monitoring or enforcing the order.

Actions for monitoring compliance

302. Schools must put in place appropriate arrangements to effectively monitor compliance with
orders. When determining what arrangements are appropriate, schools should consider the
nature and effect of the order, including the behaviour that the order seeks to prohibit, limit or
regulate.

303. For example, where an immediate order or ongoing order prohibits a person from entering or
remaining on any school-related place,*” schools should ensure that staff members who work
at the schoolis reception or who supervise drop-off and pick-up, are aware of the order and
instruct those staff members to inform the principal of any non-compliance.

304. Depending on the behaviour which led to the issuing of the order, schools may decide that those
staff members be permitted to remind the relevant person of existence of the order and request
that they leave school grounds. Alternatively, if the relevant person has a history of becoming

145 Section 2.1A.15(1)(b) of the Act.
146 Section 2.1A.15(1)(c) of the Act.
147 Sections 2.1A.3(1) and 2.1A.15(1)(a) of the Act.
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violent or aggressive with staff members, schools may instead decide to instruct those staff
members to not engage with the person and immediately contact the principal.

305. Where an ongoing order prohibits a person from communicating with a staff member or class of
staff member,*8 or from using or communicating on a communication platform or channel owned
or controlled by, or established in relation to, the school,*° a school may wish to monitor the
relevant communications platform, which may include social media platforms such as the
schoolis Facebook page or other social messaging platforms such as WhatsApp, school-based
platforms such as Compass and Sentral, media such as newsletters, forums and noticeboards,
and other platforms that enable communication or dissemination of information (such as emails)
depending on the content of the order itself.

306. Staff who are made aware of an order should also notify the authorised person if they observe
any positive behaviours that may form the basis of revoking or amending the order.

Record keeping

307. A school should maintain accurate records of non-compliance with an order to assist with any
enforcement proceedings. More information on record keeping is contained in the section of
these Guidelines entitled iRecord keepingo.

Enforcing orders

308. Where a person fails to comply with an order, the Secretary (for a government school) or a
nominee of the proprietor of a registered school (for a non-government school) may decide to
apply to the Magistrateis Court for an order.**°

309. The decision to apply to the Magistrateis Court is at the discretion of the Secretary or proprietor
of the school. In exercising their discretion to pursue non-compliance in the Magistrateis Court,
the Secretary and proprietors should consider a number of relevant factors including:

a) whether applying to for an order of the Magistrateis Court is proportionate to the non-
compliance; and

b) whether there are other, more appropriate steps or actions available to the school to deal
with the non-compliance.

310. Importantly, Victoria Police should not be contacted nor considered as an option for enforcing
compliance with an order (unless the school reasonably suspects that a criminal offence has
been committed, for example, because non-compliance involves some element of criminality,
including violence or threats of violence). The Scheme has been deliberately designed to
establish a civil penalty for non-compliance (rather than a criminal penalty) for failing to comply
with an order because criminalising the type of behaviour the Scheme is intended to deal with
may result in damaging consequences for many families and students.

311. More information on when it would be appropriate to contact Victoria Police for non-compliance
with an order, or in general, is contained in the fiPolice involvementd section of these Guidelines.

148 Section 2.1A.15(1)(c) of the Act.
149 Section 2.1A.15(1)(e) of the Act.
150 Section 2.1A.40 of the Act.
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Enforcement action other than applying to the Magistrateis Court for an order

312. Depending on the circumstance surrounding non-compliance, there are other more appropriate
steps that a school (i.e. the Secretary or registered proprietor) should consider taking before
making the decision to apply to the Magistrateis Court for an order.

313. For example, if the non-compliance is considered to be once-off or minor (i.e. it doesnit result in
serious consequences or does not form part of a series of failures to comply with the order
which, taken together, can be said to be serious), a school may decide to simply make a written
record of the non-compliance and verbally or informally warn the person that their behaviour
constituted a contravention of the order and that repeated contraventions may result in the
school deciding to take action (and keep a written record of doing so).

314. Where there is a reasonable belief that the person has not complied with their order and the
person is warned about the non-compliance verbally or in writing, the person should be afforded
an opportunity to respond or explain their behaviour. This is important to verify whether the
observed behaviour actually constitutes non-compliance with the terms of the order, to avoid
the school reporting an instance of non-compliance incorrectly or without context, for example,
where:

a) there is a misunderstanding about whether the person has actually contravened the order.
For example, a person reports that the parent contravened an order by entering school
grounds for school pick up and drop off when this is not an activity that is prohibited in the
order;

b) a person contravenes an order due to an emergency or critical situation that may explain or
justify the non-compliance. For example, where the parent contravenes the order that
prohibits them entering school grounds by dropping off the child at school because the
alternative access arrangements (such as the usual school bus) was not accessible on that
particular day.

315. Where a person repeatedly contravenes an order, but the school has formed the view that the
contraventions has not resulted in any harm or significant consequences, the school may decide
to write to the person to formally warn them that they have been repeatedly failing to comply
with the order and that, if they continue to do so, the school (i.e. the Secretary or registered
proprietor) will submit an application to the Magistrateis Court seeking an order regarding
compliance.

316. Where a personis non-compliance with an order is considered serious, for example, because
the personis action resulted in injury or harm to a staff member or student, or because the person
continued to contravene an order repeatedly and deliberately after repeated informal and formal
warnings to cease, the school (i.e. the Secretary or registered proprietor) may then decide to
apply to the Magistrateis Court for an order. This should be, to the greatest extent possible, the
option of last resort.

Deciding whether to apply to the Magistratesi Court for an order

317. The Secretary (for government schools) or a registered proprietor (for non-government schools)
should only exercise their discretion to apply to the Magistratesi Court as an option of last resort
following a breach of an order.
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318. In deciding whether to exercise their discretion, these Guidelines recommend that the Secretary
and registered proprietors consider:

a) the number of breaches of an order and whether the breach(es) was serious or trivial,
including the severity of the impact on the health and safety of staff members and other
members of the school community, particularly students;

b) the availability and efficacy of any alternative means of encouraging compliance and whether
such means have been attempted;

c) the age, physical health, mental health or special vulnerability of the person subject to the
order and, if they are a parent of a student enrolled at the school, the student;

d) the passage of time since the alleged breach;

e) whether applying to the Magistratesi Court would further escalate the behaviour the order
sought to address;

f) the risk of harm to staff and students, including psychological harm;

g) whether there is a reasonable prospect that the Magistratesi Court would find in favour of
the school;

h) the need for specific or general deterrence; and
i) any mitigating or aggravating circumstances.

319. Prior to and/or concurrently with making an application to the Magistratesi Court, the Secretary
or registered proprietor should notify the person to whom the order applies that:

a) they have contravened the order; and
b) the Secretary or registered proprietor will be making an application to the Magistratesi Court.

320. However, such notification should not be made if notifying the person is likely to further escalate
the behaviour that the enforcement proceeding seeks to address.

321. Factors that the Secretary or registered proprietor must not consider or be influenced by when
considering whether to exercise their discretion to apply to the Magistratesi Court to enforce an
order include:

a) irrelevant pressure or interference from other members or sectors of the school community;

b) the race, religion, disability, sex, gender identity, sexual orientation, national origin, political
associations, activities or beliefs of the person the subject of the order; and

c) the personal feelings of the Secretary or registered proprietor, separate from their
assessment of the facts and circumstances of the case.
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Magistratesi Court decision and orders

322. If the Magistratesi Court is satisfied that the person has contravened an order, the Court may
make one or more of the following orders:°!

a) an order compelling the person to comply with the order;

b) an order compelling the person to take specified action to comply with the order;
c) an order that the person pay a civil penalty of up to 60 penalty units; and

d) any other order that the Court considers appropriate.

323. If the Magistratesi Court orders a civil penalty, that penalty is payable to the State of Victoria,
not the school.%?

151 Sections 2.1A.41 and 2.1A.43 of the Act.
152 Section 2.1A.42 of the Act.
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Reporting and record keeping

Objectives

324. Accurate record keeping and reporting is an important element of transparency and continuous
improvement under the Scheme. The record keeping and reporting requirements in these
Guidelines are aimed at the following objectives:

a)
b)

c)

d)

9)

facilitating internal and external reviews;
capturing data on how frequently and in what circumstances orders are made;

ensuring orders are being used appropriately in line with the Act and Guidelines and only
as a measure of last resort;

identifying any trends in the types of schools, students, families or situations where orders
are being used to inform potential system improvements or targeted supports;

monitoring and identifying opportunities to improve how the Scheme is operating and
interacting with other systems, for example, parent complaints and disputes functions;

ensuring available administrative and operational supports are notified and deployed as
soon as possible following the issuing of an immediate order; and

assisting with statutory review of the scheme.

325. Compliance with the record keeping requirements in this section is required under these
Guidelines.

Requirement to cause a record of orders and related
documents to be made and retained

326. Authorised persons must cause a copy of the written notice of an immediate or ongoing order
to be created and stored securely at or within the possession of the registered school to which
the order applies.

327. If the authorised person is not able to give the written notice to the person to whom the order

applies, the authorised person must cause a written record to be created which includes the
order, the reason a written notice was not able to be given to the person to whom the order

applies and a description of the person to whom the order applies.*3

328. Authorised persons must also create a record of any documents or recordings associated with:

a)

b)

submissions received by the authorised person about the order or proposed order;

requests for and consideration of variations to or revocations of an order;

1535ection 2.1A.4(4) of the Act.
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329.

c) immediate orders overturned on automatic review;

d) a proposal to make an ongoing order but where, during the show cause process, the
authorised person decided not to make the ongoing order;

e) internal reviews lodged, including the outcome of internal review processes and related
documents such as formal correspondence, submissions and the decision letter;

f) external reviews lodged with the Victorian Civil and Administrative Tribunal (VCAT),
including documents associated with the outcome or resolution of the VCAT application;
and

g) compliance or non-compliance with an order, including documents associated with any
enforcement proceedings lodged in the Magistratesi Court in respect of non-compliance
with ongoing orders.

These records must be stored securely at or within the possession of the registered school to
which the order applies.

Storage and retention of records

330.

331.

Authorised persons must ensure that records required to be created in accordance with these
Guidelines are stored in safe and secure locations at or within the possession of the registered
school to ensure their integrity, authenticity, security and accessibility.

Authorised persons must take all reasonable steps to ensure that records required to be created
in accordance with these Guidelines are retained for the minimum periods prescribed under the
fincidents, complaints and investigationsb class of records in the School Records Retention and
Disposal Authority (RDA). For the avoidance of doubt, the prescribed retention periods in the
RDA apply to records created by authorised persons in non-government schools for the
purposes of the Scheme record keeping requirements.

Data collection and reporting

332.

333.

77

Authorised persons must keep records, in an accessible form which is easily transformed into
an electronic form, of the number of:

a) orders made;

b) immediate orders made but not followed up with an ongoing order;

c) ongoing orders revoked;

d) internal reviews lodged,;

e) external reviews lodged with VCAT; and

f) ongoing orders subject to enforcement action in the Magistratesi Court.

Where an order is subject to internal or external review, or where ongoing orders are subject to

enforcement action in the Magistratesi Court, the authorised person must, as far as is
reasonably practicable, cause records to be created and retained which demonstrate the
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outcome of the review process or legal proceeding. This includes but is not limited to information
about whether the review application or enforcement action was:

a) upheld;

b) dismissed;

¢) withdrawn or otherwise not proceeded with;

d) resolved through negotiated resolution processes; and

e) in the case of enforcement action, whether the Magistrateis Court issued any orders and
what those orders were, and whether a civil penalty was imposed.

334. Authorised persons must provide or cause to be provided to the Secretary a de-identified report
of these matters for the preceding financial year, not more than 28 days following the conclusion
of the preceding financial year. In circumstances where more than one authorised person has
made orders pertaining to individuals at the registered school, an authorised person who is a
principal or registered proprietor of a school must take reasonable steps to ensure that the report
accurately reflects the complete data set of all orders issued in respect of that school over the
preceding financial year.

335. The report must include de-identified data recording all matters required to be recorded and
reported under this Chapter.

336. Authorised persons will be deemed to have met these reporting requirements if they have
maintained a contemporaneous record of these matters and related documents in a system from
which a de-identified report of the number of orders made in the preceding financial year can be
easily produced.

337. The Secretary may request, at any time, that an authorised person provide to the Secretary the
details of a particular order made in relation to any school. Authorised persons must take all
reasonable steps to provide the information requested by the Secretary.

338. The Secretary must provide a report to the Minister on the number of orders issued in the
preceding financial year not more than 60 days following the conclusion of the preceding
financial year.
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Interaction with other schemes

339. The Scheme is intended to operate side by side with, and in some circumstances be an available
option for schools to consider using in addition to or instead of, the following laws and schemes:

a) the personal safety intervention order (PSIO) scheme under the Personal Safety Intervention
Order Act 2010;

b) the trespass warning notice (TWN) scheme under section 9 of the Summary Offence Act
1966; and

c) any other applicable laws.

Intervention Order Schemes

340. The existence of an interim or final intervention order or an application for an intervention order
involving a person who is proposed to be subject to an order, does not prevent an authorised
person from making an order. The Scheme facilitates a risk response to certain threatening
behaviours against individuals or classes of individuals in the school community, as set out in
these Guidelines.

341. Orders under the Scheme can be distinguished from family violence intervention orders (FVIOSs)
under the Family Violence Protection Act 2008, which are available to protect family members
of a person who is engaging in threatening behaviour, and PSIOs, which are available to protect
a named person or persons.= For example, a staff member could consider applying for a PSIO
for their protection where they have been subjected to behaviour that includes assault, serious
threats or harassment (which may have also resulted in an order being made).

342. Unlike orders under the Scheme, contraventions of intervention orders can attract criminal
consequences and should be reported to police.

343. There may be circumstances in which an authorised person makes, or considers making an
order in relation to a person who is concurrently subject to a FVIO and/or a PSIO, for example,
where:

a) a parent who is also subject to a FVIO in respect of members of their own family (this may
or may not include children enrolled at the relevant school) also behaves in a way that
satisfies the grounds for making an order and the FVIO does not prohibit the parent from
engaging in behaviour towards staff or others at school,

b) an authorised person makes an immediate order (and is considering making an ongoing
order) in relation to a parent while a staff member at the school is considering making an
application for a PSIO in relation to the parent;

154 Further information about Personal Safety Intervention Orders can be found on the Magistrates Court Victoria website
at https://www.mcv.vic.gov.au/intervention-orders/personal-safety-intervention-orders-psio
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¢) a school staff member is seeking a FVIO in relation to a member of their own family, who
is also harassing the staff member on school grounds, impacting upon the safety of the
school community.

344. In most instances the existence of a FVIO or PSIO will not be relevant to a decision on whether
there are grounds to make an order but may be relevant to the conditions that are required by
the order.

Use of order to address family violence experienced by students or staff in the
absence of a FVIO or PSIO

345. Authorised persons must not use an order under the Scheme to manage family violence matters
unrelated to the school or that do not occur on school related places in place of the FVIO
scheme. Authorised persons and schools should instead encourage a family to seek advice and
support to respond to family violence through appropriate family support services, including
encouraging parents to consider applying for a FVIO on behalf of themselves and/or their
child(ren). This may include, where appropriate, a FVIO that prohibits attendance at the school
by the respondent person.

346. A schoolis normal policies should be applied to determining the appropriate action to be taken
in relation to family violence matters, including in relation to the applicability of the Child
Information Sharing Scheme, Family Violence Information Sharing Scheme and Multi-Agency
Risk Assessment and Management Framework

Relevance of the existence of an order to decisions under FVIO Scheme and PSIO
Scheme

347. The existence of an order and any enforcement proceedings in respect of a breach of an order
could be relevant considerations for law enforcement and courts in deciding about an application
for a FVIO or PSIO.

Trespass Warning Notice Scheme

348. Although the Scheme will be the preferred approach in many cases, there will likely be
circumstances in which a TWN will remain the preferred option to deal with certain behaviour,
such as where a person trespasses on school grounds and refuses to leave, however, their
conduct does not reach the threshold to satisfy the grounds for making an order.

349. Using the TWN scheme has the benefit of being a simpler approach to removing a person from
school grounds without needing to satisfy the requirements of the Act or Guidelines that apply
to make an order under the Scheme. However, ongoing orders provide schools with greater
flexibilities and options in tailoring the contents of the order to address the inappropriate
behaviour (for example, by prohibiting communication or attendance at school related places
(other than school premises)) whereas a TWN may only be made to direct a person to leave
and not enter school premises.

350. TWNs may also be an additional option where an order is in place, where the person is not
complying with the terms of the order and further action is necessary to protect school staff is
required swiftly.

80

ORIA Education

State and Training
Government




Child Safe Standards and Reportable Conduct Scheme

351. Schools must continue to comply with their obligations in relation to the Reportable Conduct
Scheme®® and the Child Safe Standards.’®® The Scheme does not abrogate schoolsi
responsibilities with respect to reportable conduct or the Child Safe Standards.

352. Authorised persons must ensure that conditions in orders do not impair the ability of the relevant
school to maintain compliance with the Reportable Conduct Scheme or the Child Safe
Standards, including Standards relating to the inclusion of families.

Examples of when one scheme may be preferred over another

353. The following examples aim to assist schools and authorised persons to consider when one
scheme is likely to be a more effective means of addressing inappropriate behaviour.

Example

The parent emails their childis teacher daily
and the tone is often aggressive and
offensive. This is despite the school
providing responses to the parentis
concerns on many occasions, and attempts
to warn the parent about the negative
impacts of their behaviour on staff.

The parent regularly calls the school and
behaves aggressively and offensively over
the phone to school staff regardless of who
the parent is communicating with.

A group of people living near a school
comes onto school grounds on Friday
evenings to consume alcohol after all
students and staff have left. They
continuously leave behind rubbish that
causes a nuisance to the school in needing
to clean the premises every week, but their
behaviour does not directly affect members
of the school community.

The parent attends on school grounds and
yells and behaves in an intimidating way
towards various staff members. The parent
also sends aggressive and offensive emails
and is abusive over the phone

155 part 5A of the Child Wellbeing and Safety Act 2005.
156 part 6 of the Child Wellbeing and Safety Act 2005.
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Recommended action

Consider making an ongoing order prohibiting the
parent from continuing to contact the teacher
about that issue

Consider making an ongoing order prohibiting the
parent from telephoning any staff member and
requiring the parent to communicate with the
school via email or other stipulated mode of
alternative communication.

Consider issuing a TWN prohibiting the group of
people from being on school grounds, as the
behaviour does not affect any members of the
school community and therefore, does not satisfy
any of the grounds for issuing an order.

If the individuals cause significant damage to
school property or grounds, and that damage
interferes with the wellbeing, safety and
educational opportunities of students when they
attend school the following week, there may be a
case to issue an ongoing order.

Consider making an ongoing order to prohibit
entry onto school grounds and communication
with staff members. Consider TWN if behaviour
on school grounds continues and requires police
involvement.
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The parent is unhappy about how the
school has managed their concerns about
incidents involving their child. The parent
telephones the principal makes threats to
physically hurt the principal.
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Consider applying for a PSIO protecting the
principal and make an ongoing order.
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Police involvement

354. Police and relevant emergency services should always be contacted in the case of an
emergency, immediate threat, or suspected criminal behaviour.

355. Staff should be aware that police do not have the power to make or enforce on order as the
Scheme has been deliberately designed to be a civil penalty scheme that does not impose any
criminal liability for a failure to comply with an order.

356. The presence of police in schools may risk bringing children into contact with the criminal justice
system or causing them to disengage from their schooling, which is a particular risk for
Aboriginal children.

Examples of when police should or should not be contacted

357. The following two examples demonstrate practical scenarios of when police should or should
not be called in relation to an order.

358. Example of when police should be contacted: a parent attends the school, is abusive, shouts
and makes threats towards staff. The principal asks the parent to leave school grounds, however
the parent refuses to do so. Police should be called regardless of whether an order is in place.

359. Examples of when police should not be contacted:

a) a parent attends school grounds in breach of an order. The parent leaves the school grounds
when asked to do so. Police should not be called.

b) a former student aged over 18 attends school grounds and does not engage in behaviours
that would reach the threshold for issuing a school community safety order. Police should
not be called.
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Considerations and actions after issuing
an order

Minimising impacts on a child
Potential impacts on child

360. Students should continue to be able to access their education and attend their school even
though their parent is unable to directly engage with the school community because of an order.
Students whose parents have been issued an order should not be punished, treated any
differently or limited from engaging and patrticipating fully in their education and learning.

361. All efforts must be made to ensure that there is minimal disruption to the studentis educational
opportunities and that their wellbeing is not negatively impacted because of an order issued
against their parent.

Mitigating impacts on children

362. Authorised persons and schools must put in place alternative arrangements to ensure a childis
education and full engagement in the school community is not affected by an order.

363. Authorised persons and school staff should minimise impacts to the children of parents subject
to an order through actions including, but not limited to:

a) ensuring access to school drop off and pick up services and providing subsidies if a parent
is unable to directly support the child to access the school;

b) establishing processes that ensure that mental health and wellbeing support are considered
and in place for the student, including counselling support;

¢) providing accurate information to counteract any inaccurate information circulating within the
student population that may cause anxiety

364. Specific considerations and tailored support should be provided to children with additional
needs including, but not limited to:

a) continuing to convene Student Support Group or Program Support Group meetings to work
with families of students with disability to identify and plan responses for areas of concern
and need;

b) updating Individual Education Plans and Behaviour Support Plans to reflect any changes to
the studentis circumstances and strategies to mitigate impacts of the order on the student;

c) providing access to help and assistance from allied health staff (such as psychologists,
speech pathologists and social workers); and

d) providing assistance from specialists in Koorie education or social workers to mitigate risks
of Koorie students disengaging from education
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https://www.education.vic.gov.au/school/teachers/learningneeds/Pages/student-support-groups.aspx

365. Authorised persons should consider whether they should first seek permission from the parent
who has been the subject of an order to contact the child directly to offer information or support,
as the parent may not have disclosed the existence of an order to their child. If the authorised
person determines that the child should be provided with direct support, it is recommended that
a staff member with a pre-existing relationship with the student provide the above information
and support to them in a discrete manner.

366. The school should remind the parent of the risks of their child disengaging from school and the
negative mental wellbeing impacts of such behaviour both at the point of issuing an order and,
while the order is in place, when the school becomes aware of such behaviours.

367. Ininstances where school staff are to be notified of the existence of an order, authorised persons
are to first consider the existing relationship between the staff member(s) and the student and
whether the knowledge would adversely impact their relationship.

Communication and access protocol

368. If an order is made in respect of a person who is a parent of a child at the school, the authorised
person must prepare a communications and access protocol to ensure that the parent can
continue to be informed of and participate in their childis education. Please see the section titled
Communication and access measures under the chapter Procedure for making orders.

Mitigating risks of student disengagement

369. A possible unintended consequence of an order that prohibits a parent from attending a school
or school related place could be that the child disengages with or increasingly fails to attend
school. Children most at-risk of disengaging from school include children from low-income
households, Aboriginal or Torres Strait Islander children, children experiencing family violence
or children in out-of-home care.

370. Given education is a key protective factor in reducing the likelihood of vulnerable and at-risk
children entering the criminal justice system, authorised persons should establish processes to
support the childis continued education.

371. Schools should consider the following actions to mitigate further disengagement of such
students:

a) monitoring attendance and engagement at school;

b) re-visiting the schoolis student engagement policy to ensure engagement strategies are
implemented school-wide;

c) making referrals to or proactively engage with other bodies or programs that support student
engagement, where it is known that the child is at risk of disengaging from education;

d) if the student is already in a studentis re-engagement program, contacting the provider of
the program to check their attendance and level of engagement; and

e) asking a member of staff with a pre-existing relationship with the student to monitor signs of
disengagement.
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Rebuilding relationships with parents

372. lItis important for the school to support the re-engagement of a parent into the school community
following the expiration of an order. This will allow the school to re-establish respectful
behavioural expectations and communications with the parent, with the mutual objective of
supporting the childis education.

373. Authorised persons must make reasonable efforts, in good faith, to protect, preserve and
strengthen the relationship between the person subject to the order and the school.

374. As much as possible, it is important to avoid assumptions that the person will continue to engage
in the harmful behaviours that resulted in an order being made and provide them with a genuine
opportunity to re-establish the relationship.

Rebuilding relationships while an order is in place

375. Authorised persons may include in an order reasonable and appropriate actions that the person
subject to the order can take that can facilitate repair to the relationship while it is in force.

376. For example, an authorised person can suggest in an order that the person to whom it applies
undergo mediation with the affected school staff member through an independent conflict
resolution service. This may be appropriate where an affected school staff member feels safe
to meet with the parent face-to-face or to otherwise participate in a process that re-instigates
contact with the parent while an order is in place.

377. The nature of the mediation will depend on the situation and the parties involved, but may
involve:

a) all parties meeting (virtual or face-to-face) in a formal setting with an independent facilitator

b) facilitated discussion between the principal (on behalf of the affected staff member) and the
parent in an informal setting

c) the principal receiving counsel.

378. 1t is then open to the authorised person to consider whether completion of such actions is
enough to revoke the order. Failure to attempt or complete such actions does not result in any
penalty to the person subject to the order.

Re-engaging a parent following the expiration of an order

379. Authorised persons should consider adopting or promoting strategies and services to support
repairing relationships with parents that are appropriate to the situation.

380. Where appropriate, schools may consider asking religious or community leaders and/or senior
school leaders or board members to help support and navigate communications between the
school and families, including when discussing steps for re-engagement with the school.

381. In choosing the most appropriate strategy or strategies, authorised persons may wish to
consider following:

a) the severity of the harmful behaviour that resulted in an order being made;
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382.

383.
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b) the level of comfort of the staff member(s) affected by the harmful behaviour in re-engaging
with the person;

c) the level of risk the strategy presents to the safety of the staff member(s);

d) the benefit of the strategy to furthering the educational opportunities of the student whose
parent was the subject of an order; and

e) how successful or constructive such a strategy may be in re-engaging the parent and
advancing the childis education.

For example, if the person who was recently subject to an order physically assaulted a staff
member and the staff member felt unsafe in meeting with the person face-to-face, a mediation
may not be an appropriate strategy for this situation.

Authorised persons should then select strategies and services that are appropriate to the nature
of the relationship with the parent, including:

a) when an order is to be revoked or concluded, seeking input from the person subject to the
order on how they would like to ireseti the relationship moving forward;

b) meeting with, calling or sending a letter or email to the person to re-engage them back into
the school community;

c) conflict management and dispute resolution services and supports. Staff may feel more
confident about the re-integration of the person subject to an order into the school community
if they are provided with training and capability building opportunities to manage conflict and
challenging behaviours; and

d) encouraging parents to seek support from community organisations or advocates and invite
them along to any meetings or correspond on their behalf.

Re-engagement efforts are likely to be more successful if the school and the parent maintain a
focus on promoting the childis best interests and supporting the childis learning and wellbeing.
School staff may be find the following discussion topics useful in focussing discussion on the
studentis best interests and learning needs:

a) the childis progress at school, their learning and wellbeing needs, and further support that
could be provided;

b) shared expectations for respectful behaviour, using the schoolis statement of values or
school philosophy as the basis for such discussions;

c) respectful ways of communicating that would be most conducive to having a positive
relationship with the school and ultimately support the needs of the child; and

d) agree on ways for the parent to raise constructive and respectful feedback, such as through
the schoolis complaints policy or process.
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384. In some cases, the principal and/or the authorised person may determine that directly
reengaging the person who has been subject to an order may result in escalated or aggravated
behaviour and therefore increase the risk to the of staff. The most appropriate option in such
circumstances may be to avoid direct engagement upon expiry of an order.

Minimising impacts on staff

385. Employers are required to monitor and review the effectiveness of current risk controls in place
following an incident to improve measures to manage or eliminate the risk, in consultation with
Health and Safety Representatives and relevant employees. '’

386. Employers, including the Department and the relevant employers of non-government school
staff, should offer mental wellbeing and other support to a school when incidents occur and once
an order is made to recognise the potentially serious mental health impacts of the incident that
has led to an order being made.

387. Employers should consider providing proactive mental health and wellbeing support to staff
affected by the behaviour that resulted in an order being issued (including witnesses), principals
whose decision to issue an order is being challenged at internal and/or external review, and
other affected staff.

388. Mental wellbeing and other supports that may be provided to staff include:

a) referring the staff member(s) to counselling services such as the Employee Assistance
Program, and allowing time during work hours and a private space to receive counselling;

b) ascertaining whether the staff member(s) can return to work following an incident and, if not,
making temporary arrangements to allow them to take leave;

c) providing safe access to and from school such as by arranging another staff member to
accompany them; and

d) arranging for another staff member to report the incident on their behalf to avoid re-
traumatising the affected staff member.

157 Sections 21(1), 22(1) and 35 of the Occupational Health and Safety Act 2004.
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