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18 September 2020
DECISION
HARNESS RACING VICTORIA
and
DR HUGH CATHELS
Date of hearing:		3 September 2020
Panel:	Judge John Bowman (Chairperson) and Judge Graeme Hicks (Deputy Chairperson). 
[bookmark: _Hlk16238640]Appearances: 	Mr Andrew Cusumano appeared on behalf of the Stewards.
Dr Hugh Cathels represented himself.

[bookmark: _Hlk20315564]Charge: 	Australian Harness Racing Rule (AHRR) 190(1) states a horse shall be presented for a race free of prohibited substances.

Particulars of charges:	Charge 1 

1. On 16 January 2020, the horse ‘Cuzin Lyndal’ was presented to race at the Kilmore harness racing meeting in Race 7, the ‘North Central Review 3YO Pace’; 

2. At the relevant time you were the trainer of ‘Cuzin Lyndal’; 

3. Following Race 7, the ‘North Central Review 3yo Pace’, a urine sample was collected from ‘Cuzin Lyndal’ with subsequent analysis of that sample revealing an arsenic concentration in excess of the allowable threshold; 

4. As the trainer of ‘Cuzin Lyndal’ on 16 January 2020, you have presented that horse to race in the ‘North Central Review 3YO Pace’ at Kilmore not free of arsenic, a prohibited substance when present at a concentration in excess of 0.30 micrograms per millilitre in urine.
				Charge 2				
1. On 17 January 2020, the horse ‘Mota Mate’ was presented to race at the Tabcorp Park Melton harness racing meeting in Race 11, the ‘Alabar Vicbred Platinum Country Series F Final’; 
2. At the relevant time you were the trainer of ‘Mota Mate’; 
3. Following Race 11, the ‘Alabar Vicbred Platinum Country Series F Final’, a urine sample was collected from ‘Mota Mate’ with subsequent analysis of that sample revealing an arsenic concentration in excess of the allowable threshold; 
4. As the trainer of ‘Mota Mate’ on 17 January 2020, you have presented that horse to race in the ‘Alabar Vicbred Platinum Country Series F Final’ at Tabcorp Park Melton not free of arsenic, a prohibited substance when present at a concentration in excess of 0.30 micrograms per millilitre in urine. 

Plea: 	Guilty 


DECISION

Dr Hugh Cathels, you have pleaded ‘guilty’ to two breaches of AHRR 190(1). These relate to the horses ‘Cuzin Lyndal’, which ran in and won Race 7 at Kilmore on 16 January 2020 and ‘Mota Mate’, which ran in and won Race 11 at Tabcorp Park Melton on 17 January 2020. Both horses are trained by you. Each returned a swab positive to arsenic at a concentration above the prohibited level. 

We have heard the submissions advanced by the Stewards and by yourself. We have taken into account your plea of ‘guilty’, effectively at the earliest possible opportunity. Further, you first became a licenced person approximately 35 years ago and have an excellent record. You are a qualified veterinarian and we accept that you have given years of service, particularly in the thoroughbred industry. You train a small team of horses at Cranbourne. You have had considerable success and have also sold on some horses. Clearly harness racing has played a large role in your life. 

As one might expect, you were fully aware of the risks associated with arsenic, particularly in relation to fencing and the like. You were aware that it is a prohibited substance, although you have strong views about whether it should be and Harness Racing Victoria’s attitude in relation to this. You concede that you had little alternative but to plead guilty, but it would be putting it mildly to say that you are not happy with the whole arsenic situation and HRV. As this Tribunal has said in a number of cases, its role is to determine cases involving the Rules and not to go into the question of whether particular substances should or should not be prohibited. 

We accept that you were not only aware that arsenic was a prohibited substance, but took active steps to try and prevent it being present at your stables. We accept that, in relation to both horses involved in these charges, the arsenic reading resulted from the horses chewing on timber that contained the prohibited substance. One chewed on a plank concerning which you had obtained an assurance that it contained no arsenic. It is not suggested that the positive returns resulted from any negligence on your part, but this is a rule of strict liability, as you have acknowledged with your pleas of ‘guilty’.

We also take into account that the offences occurred on consecutive days, and you could not possibly have known on the second day of the positive return obtained in the previous day.

We have considered the purposes and objectives of the Rules relating to prohibited substances. They are an attempt to protect the integrity of the harness racing industry. This has been referred to in many previous decisions over the years and we shall not spell it out again. 

We have considered penalties that have been imposed in other cases. Principles of general deterrence and, to a lesser extent in your case, specific deterrence are to be borne in mind. We note that, over the years, there have been at least five notices forwarded to trainers warning them of arsenic, treated timber and the like. Bearing all of the above in mind, we have arrived at the following penalties.

On charge 1, involving ‘Cuzin Lyndal’ you are fined the sum of $2,500 of which $2,000 is suspended for 12 months.

On charge 2, involving ‘Moto Mate’ you are fined the sum of $2,500 of which $2,250 is suspended for 12 months.

‘Cuzin Lyndal’ is disqualified from Race 7 at Kilmore harness racing meeting on 16 January 2020 and the prize money won is to be returned. ‘Moto Mate’ is disqualified from Race 11 at Tabcorp Park Melton on 17 January 2020 and the prize money is to be refunded. 


Mark Howard
Registrar, Victorian Racing Tribunal
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