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18 February 2022

RULING
HARNESS RACING VICTORIA
and
JOSHUA MASIEROWSKI


Date of hearing:		9 February 2022
Panel:	Judge John Bowman (Chairperson) and Judge Julie Nicholson.  
[bookmark: _Hlk16238640]Appearances: 	Mr Andrew Cusumano appeared on behalf of the Stewards. 
Mr Joshua Masierowski did not appear.   

Charges and particulars: 	 

Charge No. 1.
The Stewards charge you with a breach of Rule 193 (3) which reads as follows:
A person shall not administer or allow or cause to be administered any medication to a horse on race day prior to such horse running in a race

The particulars of the charge being:
1. You were, at all relevant times, a person bound by the Australian Harness Racing Rules.
2. ‘Tale Of The Dragon’ was nominated to compete in Race 2, ‘The Gateway Pace’ at the Mildura harness racing meeting on 5 March 2021 (the Race).
3. On 5 March 2021, you administered a medication to ‘Tale Of The Dragon’ on race day prior to that horse running in the Race. 




Charge No. 2.
The Stewards charge you with a breach of Rule 193 (3) which reads as follows:
A person shall not administer or allow or cause to be administered any medication to a horse on race day prior to such horse running in a race

The particulars of the charge being:
1. You were, at all relevant times, a person bound by the Australian Harness Racing Rules.
2. ‘Impetuoso’ was nominated to compete in Race 6, the ‘Gannon’s Harness Racing Colours Pace’ at the Mildura harness racing meeting on 5 March 2021 (the Race).
3. On 5 March 2021, you administered a medication to ‘Impetuoso’ on race day prior to that horse running in the Race.

Charge No. 3.
The Stewards charge you with a breach of Rule 91(1) which reads as follows:
	A person shall not carry on an activity regulated by licence - 

(a) If that person is not the holder of a current licence

The particulars of the charge being:
1. You were, at all relevant times, bound by the Australian Harness Racing Rules.
2. At all relevant times, you did not hold a stablehand licence.
3. Between on or about 22 February 2020 and 5 March 2021, you were carrying on activities regulated by a stablehand licence, namely, carrying out track work, assisting with the management, care and control of horses and assisting with the pre-race preparation of horses. 

Pleas: 	Reserved 



RULING - JURISDICTION

In this matter, a preliminary point in relation to jurisdiction exists. Submissions, both in writing and oral and to the effect that jurisdiction does so exists, were advanced by Mr Cusumano on behalf of the Stewards. No submissions of any kind were presented by Mr Masierowski, who has taken little or no part in the presentation of this case.
Nevertheless, as jurisdiction cannot be created by consent or by lack of opposition, the question of jurisdiction requires a Ruling. As this is a question of law, pursuant to Section 50X of the Racing Act 1958 this Ruling is that of the Chairman alone, but after helpful discussion with Judge Julie Nicholson.
The jurisdictional point arises because, at the time of the relevant alleged offences, Mr Masierowski was not a licensed person pursuant to the Rules. Three charges have been laid against him. In summary form, two of these relate to the administration of medication to horses competing that day. The third charge concerns his carrying out or engaging in various stablehand duties when not licensed so to do. All relevant activities took place at the registered training establishment of Mr Laurie Callick, a licensed Grade A trainer.  
Relevant to the present determination is the Tribunal’s decision in the case of Harness Racing Victoria v Kevin Trickey (delivered 25 February 2021). In that case (which was one of several involving a number of people and more readily found under the name of Steenhuis), I ruled that the Tribunal had no jurisdiction to deal with Mr Trickey. The point that was emphasised was that Mr Trickey was not only an unlicensed person, but particularly that the charge laid against him concerned his behaviour on unregistered, unlicensed property or premises. I shall not set out the various cases referred to in the decision, but it remains my firm view that such a Ruling was correct.
The situation in the present case is different in one vital way.  Like Mr Trickey, Mr Masierowski is and was at all relevant times an unlicensed person. However, each of the offences with which he is charged took place at a registered training establishment. 
Accordingly, in my opinion jurisdiction exists. The very cases that supported the Ruling in Trickey would support this Ruling. 
In summary, the Tribunal has jurisdiction to deal with the case of the Stewards against Mr Masierowski.


Mark Howard 
Registrar, Victorian Racing Tribunal
	OFFICIAL

	Page 2 of 1	[image: State Gov Logo CMYK]



image2.png
RACING
TRIBUNAL





image1.png
v

Victoria




image3.png
ORIA

State
Government




image4.png
ORIA

State
Government




