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12 October 2020
RULING 
HARNESS RACING VICTORIA
and
RYAN DUFFY & OTHERS
Date of hearing:		28 July 2020
Panel:	Judge John Bowman (Chairperson), Magistrate John Doherty (Deputy Chairperson) and Mr Des Gleeson.
[bookmark: _Hlk16238640]Appearances: 	Ms Amy Wood appeared on behalf of the Stewards.
Mr Damian Sheales appeared on behalf of Mr Ryan Duffy. All other parties appeared on behalf of themselves. 



RULING 
Preliminary issues requiring a Ruling have arisen in the case of Mr Ryan Duffy. Insofar as these issues involve questions of law or mixed fact and law, pursuant to Section 50X of the Racing Act 1958 they have been determined by the Chairperson and by Deputy Chairperson, His Honour Magistrate John Doherty. We are in total agreement as to the following Ruling. Whilst it is our decision, we also acknowledge the valuable contribution of Member, Mr Des Gleeson. However, in accordance with Section 50X, ultimately it is our joint Ruling. 

Mr Duffy, along with Mr Zac Steenhuis, Mr Gabriel Steenhuis, Mr Michael Steenhuis and Mr Kevin Trickey, is facing charges arising out of events that occurred on the afternoon of 13 April 2019 and prior to the harness racing meeting to be conducted that night.  Without going into the details, the relevant charges against Mr Duffy for the purposes of this Ruling arise from the alleged stomach tubing and proposed injecting of the horse “Bonnie Kash”, which was engaged to race that night. There are also charges against Mr Duffy of giving misleading evidence to the Stewards and endeavouring to frustrate an enquiry by running away (to which there may be a plea of “guilty”).  Mr Duffy is pleading “Not Guilty” to the other three charges.

The present intention of Mr Zac Steenhuis is to plead guilty to some nine charges and not guilty to a further eight. As we understand it, Mr Gabriel Steenhuis intends to plead not guilty to two charges, whilst Mr Michael Steenhuis will plead guilty to two.  Mr Trickey is pleading not guilty to a single charge, which could be described as being peripheral to the principal charges.  Of course, the situation in relation to the pleas may change.

The preliminary matters raised have been the subject of written submissions by Mr Sheales of counsel on behalf of Mr Duffy. They relate to two essential issues. 

One involves the compellability of witnesses generally and co-accused in particular in relation to the conduct of a hearing and the giving of evidence. It can be summarised as follows. Should or can the Stewards call evidence from a person charged and particularly evidence concerning any other person charged (in this instance, Mr Duffy) in the same or any related proceeding?   

The other concerns whether or not there should be separate hearings for the persons charged.  Submissions on behalf of Mr Duffy in relation to this latter question effectively have been left to one side by his counsel, Mr Sheales, pending the Ruling in relation to the earlier issue.  

We should add that helpful written submissions were received from Mr Sheales and from Ms Wood of counsel on behalf of the Stewards in relation to both issues.   
 
Turning to the issues of compellability and the like, without going into the submissions in detail, we say now that we prefer those on behalf of the Stewards insofar as they advance the proposition that Mr Duffy’s co-accused are compellable to attend as witnesses called by the Stewards or by Mr Duffy and to give evidence. Whether that evidence consists of the tendering of transcripts of interviews or of such tendering and further oral evidence, they should be available for cross-examination if required.

We shall be referring to various provisions contained in the Racing Act 1958, hereinafter referred to as “the Act”.  The fact that the hearing is being conducted by video link does not affect the applicability of the provisions of the Act.

Section 50Q of the Act sets out various provisions relating to the conduct of proceedings by the Tribunal.  Without going through the various matters listed in detail, the powers of the Tribunal are broad, although against a background of the obligation to act fairly, to be bound by the rules of natural justice and to act fairly and according to the substantial merits of the matter. However, it is not bound by the rules of evidence and procedures of a court of record. It can inform itself as it sees fit, conduct hearings with as little formality and technicality as is reasonably possible, and regulate its own procedure.

Section 50S provides that the Tribunal may, by written notice, compel a person to produce a document or attend to give evidence.  Reference is also made to Section 50ZG and Section 50ZJ, which respectively deal with failure to comply with any such order and with offers of protection from criminal proceedings relating to information and documents so provided.

These powers are quite sweeping and apply to persons generally and not just licensed persons. We also agree with the submission on behalf of the Stewards that persons who are both a party and a witness are also compellable. We agree that this is all part of the overall intention and scheme to the effect that the Tribunal should be able to perform its functions as set out in Section 50C.  
   
We would agree that, as emphasised by the Stewards, this is a disciplinary hearing and not a criminal proceeding. In introducing the various relevant provisions contained in Part IIA of the Act, the legislature clearly was setting up a new regulatory and disciplinary Tribunal with broad powers. We do not believe that it was intended that such body was to conduct its business as if it were a quasi-criminal court.

That is our opinion as to the operation of the relevant provisions and the broad or general context in which the present dispute concerning compellability and evidence generally arises.

We turn now to the particular circumstances of the present argument.  The central question is whether the evidence of Mr Duffy’s co-accused, and particularly that of Mr Zac Steenhuis and Mr Michael Steenhuis, which material has been obtained by the Stewards can be received into evidence and considered as part of the case against Mr Duffy.  Part of this question is as to what should occur if either or both of those gentlemen fail to appear or choose not to give evidence. Can or should the Tribunal admit the evidence gathered from them by the Stewards and what would that process involve?

Pursuant to Section 50Q (1) (j) the Tribunal is not bound by the rules of evidence or any practices or procedures applicable to a court. We would refer to what has been set out above. 

The principles of natural justice would require that the maker of any statement sought to be put in evidence should be before the Tribunal if so required so that the veracity of any such evidence can be tested in cross-examination. This is consistent with the principles of natural justice. 

In our opinion, the statements made by persons to Stewards in the course of their investigations can be admitted into evidence if so requested by the Stewards. However, Mr Duffy should have the opportunity to cross the makers of such statements. We hasten to add that such persons are not compelled to give evidence in relation to the charges against themselves. That does not prevent the Stewards from placing in evidence such material as records of interview and the like if the makers of such statements are available for cross-examination.

What, then, is the situation if such persons are not present, do not co-operate, or do not make themselves available for cross-examination on their records of interview or generally? The answer would seem to lie in  Section 50S, Section 50ZG and Section 50SJ of the Act. If a party to a proceeding is not willing to co-operate or provide answers, the Stewards may apply for an order that such party be compelled to attend and give evidence. The Tribunal may grant such order and give notice to the party to attend the hearing and give evidence, including cross-examination. If the application for such an order failed, the relevant material may well not be admitted into evidence on the basis of procedural fairness. 

If such a party, properly compelled to appear, refused so to do or to answer questions, legislative machinery exists to deal with the issue.

In short, we are of the opinion that the relevant persons are compellable and should answer proper and admissible questions.  If they do not appear or refuse to answer such questions, the Stewards may seek that the relevant provisions of the Act be brought into operation.

The question of separate hearings remains. We shall hear the submissions in that regard.   


Mark Howard
Registrar, Victorian Racing Tribunal
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