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This Guidance Note has been prepared to assist applicants and assisted reproductive treatment (ART) providers in the preparation of applications to the Patient Review Panel for the approval of a surrogacy arrangement under the Assisted Reproductive Treatment Act 2008 (Victoria). 

This Guidance Note does not constitute legal advice, nor does it pre-judge any decision that the Patient Review Panel might make in relation to any particular application. 
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[bookmark: _Toc130370205][bookmark: _Toc157088118]Glossary/Definitions
The Victorian Assisted Reproductive Treatment Act 2008 (the ART Act) provides definitions for a number of terms that will be used within this Guidance Note.
· assisted reproductive treatment (ART) means medical treatment or a procedure that procures, or attempts to procure, pregnancy in a woman by means other than sexual intercourse or artificial insemination, and includes— 
· in-vitro fertilisation; and 
· gamete intrafallopian transfer; and
· any related treatment or procedure prescribed by the regulations;[footnoteRef:2] [2:  Assisted Reproductive Treatment Regulations 2019.] 

· intended parent, for a surrogacy arrangement, means the person or persons who enter into the surrogacy arrangement for a woman to carry a child on behalf of the person or persons;
· doctor means a person registered under the Health Practitioner Regulation National Law to practise in the medical profession (other than as a student);
· donor means a person who has given a consent under section 16 of the ART Act. For the avoidance of doubt, donor does not refer to a intended parent who has produced gametes that have been used to create an embryo that is being used in a surrogacy arrangement;
· embryo means a discrete entity that has arisen from either—
· the first mitotic division when fertilisation of a human oocyte by a human sperm is complete; or
· any other process that initiates organised development of a biological entity with a human nuclear genome or altered human nuclear genome that has the potential to develop up to, or beyond, the stage at which the primitive streak appears—
· and has not yet reached 8 weeks of development since the first mitotic division;
· gametes mean sperm or an oocyte;
· oocyte means an ovum (egg) from a woman;
· partner, in relation to a person, means—
· the person's spouse (other than a spouse from whom the person has separated); or
· a person who lives with the first person as a couple on a genuine domestic basis, irrespective of gender;
· treatment procedure means—
· artificial insemination, other than self-insemination; or
· assisted reproductive treatment.


1. [bookmark: _Toc130370206][bookmark: _Toc157088119]What is a surrogacy arrangement?
There are two types of surrogacy arrangement:
· traditional surrogacy: where a woman uses her own eggs to conceive and carry a child that is then relinquished to another person or couple; 
· gestational surrogacy: where a woman is implanted with an embryo created using an egg from another woman, and the child born is then relinquished to another person or couple. 
For the purposes of this Guidance Note, any reference to ‘surrogacy’ relates to a gestational surrogacy arrangement that is regulated by the ART Act and is subject to approval by the Patient Review Panel (the Panel). 

The ART Act defines a surrogacy arrangement as an arrangement, agreement or understanding, whether formal or informal, under which a woman agrees with another person to become or try to become pregnant, with the intention—
(a) [bookmark: _Toc27733171][bookmark: _Toc27733172][bookmark: _Toc27733173]that a child born as a result of the pregnancy is to be treated as the child, not of her [the surrogate], but of another person or persons (whether by adoption, agreement or otherwise); or
(b) [bookmark: _Toc27733174]of transferring custody or guardianship in a child born as a result of the pregnancy to another person or persons; or
(c) [bookmark: _Toc27733175]that the right to care for a child born as result of the pregnancy be permanently surrendered to another person or persons.
2. [bookmark: _Toc27663843][bookmark: _Toc27663864][bookmark: _Toc27663885][bookmark: _Toc130370207][bookmark: _Toc157088120]What is the Patient Review Panel?
The Panel is an independent body established under the ART Act to consider different types of applications involving ART, including applications for approval of a surrogacy arrangement. Its members have specialist skills and are appointed by the Governor in Council, on the recommendation of the Minister for Health. Five Panel members together consider each surrogacy application.
3. [bookmark: _Toc130370208][bookmark: _Toc157088121]What is the Patient Review Panel’s role in surrogacy arrangements?
A registered ART provider may carry out treatment under a surrogacy arrangement only if the arrangement has been approved by the Panel (section 39 of the ART Act). 
The Panel may approve a surrogacy arrangement if it is satisfied of the following matters set out in section 40 of the ART Act: 
(a) [bookmark: _Hlk27579750]a doctor has formed an opinion that the intended parent is unlikely to become pregnant, be able to carry a pregnancy or give birth; or, if the intended parent is a woman, the woman is likely to place her life or health, or that of the baby, at risk if she becomes pregnant, carries a pregnancy or gives birth;
(b) the surrogate mother's oocyte will not be used in the conception of the child;
(c) the surrogate mother has previously carried a pregnancy and given birth to a live child;
(d) the surrogate mother is at least 25 years of age;
(e) the intended parent/s, the surrogate mother and the surrogate mother's partner (if any) have received counselling and legal advice as required under section 43 of the ART Act, which requires that they have: 
(i) undergone counselling, by a counsellor providing services on behalf of a registered ART provider, about the social and psychological implications of entering into the arrangement, including counselling about the ‘prescribed matters’; 
(ii) undergone counselling about the implications of the relinquishment of the child and the relationship between the surrogate mother and the child once it is born; and
(iii) obtained information about the legal consequences of entering into the arrangement;
(f) the parties to the surrogacy arrangement are aware of and understand the personal and legal consequences of the arrangement;
(g) the parties to the surrogacy arrangement are prepared for the consequences if the arrangement does not proceed in accordance with the parties' intentions, including the consequences if the intended parent/s decides not to accept the child once born; and the consequences if the surrogate mother refuses to relinquish the child to the intended parent/s;
(h) the parties to the surrogacy arrangement are able to make informed decisions about proceeding with the arrangement.


Section 40(2)(a) of the ART Act also requires the Panel to have regard to a report from a counsellor providing services on behalf of a registered ART provider. 
Under section 41 of the ART Act, the Panel may approve an application that fails to meet the requirements of section 40 of the ART Act if the circumstances of the proposed surrogacy arrangement are exceptional, and it is reasonable to approve the arrangement in the circumstances. The meaning of “exceptional circumstances” will depend on the circumstances of the individual application.
In carrying out its functions, the Panel is also required to give effect to the guiding principles of the ART Act, set out in Section 5, that are: 
(a)	the welfare and interests of persons born or to be born as a result of treatment procedures are paramount;
(b)  at no time should the use of treatment procedures be for the purpose of exploiting, in trade or otherwise—
	(i) the reproductive capabilities of individuals; or
	(ii) children born as a result of treatment procedures;
(c)  children born as the result of the use of donated gametes have a right to information about their donors;
(d)  the health and wellbeing of persons undergoing treatment procedures must be protected at all times;
(e)  persons seeking to undergo treatment procedures must not be discriminated against on the basis of their sexual orientation, marital or relationship status, gender identity, sex characteristics, race or religion.
4. [bookmark: _Toc27663887][bookmark: _Toc27663888][bookmark: _Toc27663889][bookmark: _Toc27663890][bookmark: _Toc27663891][bookmark: _Toc27663892][bookmark: _Toc27663893][bookmark: _Toc27663894][bookmark: _Toc27663895][bookmark: _Toc27663896][bookmark: _Toc27663897][bookmark: _Toc27663898][bookmark: _Toc27663899][bookmark: _Toc27663900][bookmark: _Toc27663901][bookmark: _Toc27663902][bookmark: _Toc27663903][bookmark: _Toc130370209][bookmark: _Toc157088122]What documents are needed to make an application to the Panel?
The Panel requests that surrogacy applications include the following documents, to assist the Panel to satisfy itself of all the relevant matters under the Act:  
(a) a surrogacy arrangement application form, signed and dated by all parties, including by any donor and their partners;
(b) a report from a counsellor providing services on behalf of a registered ART provider that addresses the prescribed matters;
(c) proof of the surrogate mother’s age (for example, a certified copy of a passport, driver licence or birth certificate);
(d) proof that the surrogate mother has given birth to a live child (for example, a certified copy of a birth certificate);
(e) subject to the exceptions mentioned at point 4.2 below, a letter from a doctor confirming that the intended parent is unlikely to become pregnant, be able to carry a pregnancy or give birth, or if the intended parent is a woman that the woman is likely to place her life or health, or that of the baby, at risk if she becomes pregnant, carries a pregnancy or gives birth;
(f) a letter from a doctor or other medical professional discussing the surrogate mother’s health and suitability, and outlining any risks that have been discussed with her;
(g) a letter from a doctor or other medical professional discussing the intended parent/s physical or mental health (only requested where one or both of the intended parents have a chronic illness, disability or other serious health condition);
(h) a report or memorandum of the legal advice provided to the intended parent/s;
(i) a report or memorandum of the legal advice provided to the surrogate and her partner (if any); and
(j) a signed copy of a surrogacy agreement (only requested where the applicants have made one).
Parties no longer need to undergo a separate assessment by an independent psychologist or provide a report from them.   
The Panel cannot compel applicants to provide any of the above documents. However, if these documents are not provided, the Panel may be unable to satisfy itself of the matters set out in the ART Act, and so may not be able to approve an application.
[bookmark: _Toc130370210]

[bookmark: _Toc157088123]4.1	Counselling report
The prescribed matters that must be covered in the mandatory counselling are listed in regulation 10 of the Assisted Reproductive Treatment Regulations 2019 (the Regulations). They are:  
(a) the implications of surrogacy for the relationship between: 
· if there are 2 intended parents, the intended parents; and
· if the surrogate mother has a partner, the surrogate mother and her partner; and 
· the intended parent/s and the surrogate mother; and 
· all parties to the surrogacy arrangement; and
· if donor gametes or embryos are to be used, each donor and the donor's partner, if any, and all parties to the surrogacy;
(b) the implications of surrogacy for any existing children of the surrogate mother or the intended parent/s;
(c) the possibility of medical complications for the surrogate mother or the child to be born;
(d) the possibility of any party deciding not to proceed with the surrogacy;
(e) the attitudes of all parties towards the conduct of the pregnancy;[footnoteRef:3] [3:  This should include any agreement between the parties about lifestyle factors for the surrogate mother during the pregnancy, such as consumption of alcohol, smoking, diet or exercise.] 

(f) the attitudes of all parties to investigation of a genetic abnormality, the possibility of termination of pregnancy or other complications which may arise as a result of the pregnancy or birth;
(g) the need for the parties to agree on a process for resolving disputes relating to the pregnancy or arising during the pregnancy;
(h) if there are 2 intended parents, the intended parents’ intentions for care of the child if one of them dies; 
(i) possible grief reactions on the part of the surrogate mother and her partner, if any; 
(j) ways of telling the child about surrogacy; 
(k) the attitudes of all parties toward an ongoing relationship between the surrogate mother, her family and the child to be born;
(l) if relevant, the implications of the provisions in the ART Act for parties to the surrogacy arrangement relating to— 
a. the effect of section 29[footnoteRef:4] of the ART Act on using donor gametes; and [4:  Section 29 of the ART Act bans ART being carried out using donor gametes or embryos formed from donor gametes if the person knows the treatment procedure may result in more than 10 women having children who are genetic siblings, including the donor and any current or former partner of the donor. The provision provides certain exceptions including in relation to certain surrogacy arrangements. ] 

b. the withdrawal or lapsing of a donor's consent; and
c. consent requirements for an extension of storage or for the removal of an embryo from storage.
Clinic counsellors who are preparing a report for the Panel should note that it is important to provide a detailed explanation of what was discussed and agreed upon by the relevant parties rather than just stating what issues were discussed. 
The Panel is also greatly assisted when counselling reports address the following additional matters which are not listed in the Regulations:
(a) general information about each of the applicants, including basic demographic information, their occupation, past psychological history and any relevant past medical history;
(b) the history of the relationships between all of the parties, including when and how they met, how long any couples who are parties to the arrangement have been in a relationship and lived together, and the genders and ages of any existing children of any party to the arrangement;
(c) the counsellor’s view about each applicants’ individual preparedness for the arrangement and their ability to provide informed consent to the arrangement;
(d) the counsellor’s view about the applicants’ psychological health and any impacts this may have on the arrangement; 
(e) any previous surrogacy arrangements entered into by the intended parents or surrogate mother;
(f) the surrogate mother’s motivation for offering to act as a surrogate;
(g) specific details of any support network/s available to the surrogate that can provide emotional, psychological and practical support during and after a pregnancy, including friends, family and professional support services, if applicable;
(h) the intentions of the parties should a child be born with a serious medical condition or disability;

(i) where the birth is to take place and what plans have been made regarding how and when the relinquishment of the baby will occur;
(j) the attitudes of the parties to any relevant religious or cultural practices (e.g. circumcision); and
(k) any agreement that the parties have made in relation to medical decisions, such as vaccinations, for the child in the period of time up until a Substitute Parentage Order is made.
Where applicants have a history of mental health issues and are currently receiving treatment from a psychiatrist, psychologist, therapist or other relevant mental health professional, the Panel would be assisted if the clinic counsellor consults with that mental health professional prior to drafting their report to ensure that all relevant mental health issues have been covered. The Panel may also request a report from that treating professional that focusses on the matters outlined above. 
If, upon review, Panel staff determine that one or more of the prescribed or additional matters have not been covered in the counselling report or that the Panel would be assisted by more details regarding one or more of the prescribed or additional matters, then clinic counsellors may be requested to provide an amended or addendum report. 
Donor gametes
Where donor gametes or embryos are proposed to be used in the arrangement, the Panel is greatly assisted by information in the counsellor’s report about:
(a) if the intended parents are in a same-sex relationship and one of them is using their own gametes to form an embryo, what agreement has been made regarding which intended parent’s gametes will be used;
(b) the donor’s background and relationship to the intended parent/s;
(c) the donor’s motivation for offering to donate their gametes and whether they would consider being a donor for anyone else or just the intended parents;
(d) all the parties’ understanding of the requirements of the ART Act in relation to disclosing the identity of the donor to any child born; 
(e) implications of using the proposed donor for the surrogate and her partner if any;  
(f) the implications of the arrangement for the donor, including expectations about future relationship with the recipient/s, impacts on the relationship with the recipient(s) if the donation/pregnancy is not successful and how they would feel if the arrangement did not proceed as intended (e.g. issues with relinquishment); 
(g) ways of telling a child born that they are donor conceived;
(h) the possible impact of the arrangement on the donor’s children if any.
Counsellors are encouraged to explore any other issues in the report that they feel are relevant to the application. 
Format of Report
The Panel is greatly assisted by counselling reports that comprehensively address each prescribed matter under its own separate heading and, preferably, in the order listed in the Regulations. 
Counselling reports should be provided on clinic letterhead, provide the name, contact details and signature of the counsellor/s who provided the counselling and/or authored the report, the date of the report and should include numbered paragraphs and numbered pages for ease of reference.
Clinic counsellors should ensure that all parties to the arrangement are provided with, and have read, the counselling report before making an application to the Panel.
[bookmark: _Toc130370211][bookmark: _Toc157088124]4.2	Letter from a doctor/medical professional regarding the intended parent/s
In order to approve an application, the ART Act requires the Panel to be satisfied that that a doctor has formed an opinion that, in the circumstances, the intended parent is unlikely to become pregnant, be able to carry a pregnancy, or give birth; or if the intended parent is a woman, the woman is likely to place her life or health, or that of the baby, at risk if she becomes pregnant, carries a pregnancy or gives birth. As such, the Panel requires a letter from a doctor confirming this. It is important that any medical letter that is provided clearly and explicitly states why the surrogacy arrangement is required and not just that the author supports the proposed surrogacy arrangement. 


Despite the preceding paragraph, the Panel does not require applicants to provide a letter from a doctor confirming that the intended parent is unlikely to become pregnant, be able to carry a pregnancy, or give birth in the following circumstances where there is no female intended parent:
(a) same-sex male intended parents; or
(b) single male intended parent.[footnoteRef:5] [5:  In this context, the Panel notes Recommendation 9 of Helping Victorians create families with assisted reproductive treatment - Final Report of Independent Review of Assisted Reproductive Treatment (the Gorton Review) which includes the recommendation that the ART Act be amended to remove the requirement for same-sex couples to demonstrate that they are unlikely to become pregnant.  ] 

“Male” includes a person who identifies as male or who was assigned male at birth.
Where an intended parent has been diagnosed with a chronic illness, disability or other serious physical or mental health condition, the Panel asks that this is addressed in a letter from the relevant treating medical professional. This letter should outline the severity and impact of the illness or condition and its current treatment and prognosis. Once this information has been reviewed, Panel staff may ask for additional information from the relevant health professional or may ask for other related medical information.
While it is one factor that the Panel will take into consideration when making its decision, applicants and clinics should note that the fact that an intended parent has such an illness or condition is not a barrier in and of itself to their application being considered or approved by the Panel. 
[bookmark: _Toc130370212][bookmark: _Toc157088125]4.3	Letter from a doctor/medical professional regarding the surrogate mother
The Panel is greatly assisted by provision of a letter from a doctor or other relevant medical professional that discusses the surrogate mother’s health and suitability to carry a pregnancy. In addition, the Panel prefers that a comprehensive discussion take place with the proposed surrogate, outlining the nature, severity, likelihood, and proposed management of any risks to her and/or to a child to be born, if she were to be the surrogate. A copy of this advice should be provided to the Panel as part of the surrogacy application. For example, this letter could outline the risks associated with:
(a) being of advanced maternal age;
(b) having a complex obstetric history, including but not limited to:
(i) post-partum haemorrhage; 
(ii) miscarriage;
(iii) multiple caesarean section deliveries;
(iv) gestational diabetes; and/or
(v) pre-eclampsia;
(c) having a history of mental health issues, including but not limited to perinatal anxiety and/or post-natal depression.
Where a surrogate mother is currently prescribed a medication that may have implications for a pregnancy (for example, a risk of birth defects) then this should also be addressed in the doctor’s letter including what, if any, impact ceasing the medication during a pregnancy may have on the surrogate mother’s health.
This information assists the Panel to meet its legal obligations. As set out above, the Panel must have regard to the Guiding Principles of the ART Act. Although a letter about the surrogate's health is not required under the ART Act, in many cases, expert medical advice can be relevant to the Panel's consideration of the health and wellbeing of the surrogate and the welfare and interests of a child to be born. If the Panel is unable to satisfy itself of these matters, it will not be able to approve the application. 
With the agreement of the surrogate, any report or information obtained from a doctor/medical professional regarding the surrogate mother’s health should ideally be discussed with the intended parents, so that they understand the medical issues or risks that are relevant to the surrogate and any child that may be born from the proposed surrogacy arrangement.
Intended parent/s and surrogate mothers who are unsure whether their age, a health condition or medication that they are currently taking would be of relevance to their surrogacy application should consult with their ART provider or other relevant health professional before making an application to the Panel.
[bookmark: _Toc130370214][bookmark: _Toc157088126]4.4	Legal advice
In order to approve an application, it is a requirement that the Panel must be satisfied that the parties to the arrangement are aware of and understand the legal consequences of the arrangement and that they are prepared for the consequences if the arrangement does not proceed in accordance with their intentions. To assist it to be satisfied of this, the Panel asks that the intended parent/s and the surrogate mother and her partner (if any) provide the Panel with a written memorandum or report of the legal advice that has been provided to them.
To avoid the potential of a conflict of interest, applicants should ensure that the intended parent/s and the surrogate mother and her partner (if any) have received legal advice from different lawyers and that those lawyers are not parties to the arrangement.
At a minimum, the legal advice should cover the following matters:
(a) the legal status of the child at the time of birth;
(b) the consequences if the intended parents refuse or are unable to accept the child once it is born;
(c) the consequences if the surrogate refuses to relinquish the child once it is born or refuses to consent to the making of the Substitute Parentage Order; 
(d) the requirements needed to obtain, and the process for the intended parents to apply for, a Substitute Parentage Order, including the relevant time-frames for making the application;
(e) arrangements for the care of the child prior to the making of a Substitute Parentage Order; and
(f) arrangements for giving consent to medical treatment for the child prior to the making of a Substitute Parentage Order; and
(g) the requirement that the arrangement be altruistic and the prescribed costs that may be reimbursed.
Where one or more of the applicants live interstate or in another country, the legal advice should also address:
(a) where it is intended that the child be born; 
(b) the implications of the child being born in a jurisdiction other than Victoria (interstate or overseas), including the legal status of the child, its parentage, and matters such as registering the birth and liaison with the Victorian Registrar of Births, Deaths and Marriages. 
Legal practitioners are encouraged to address any substantial differences between the relevant jurisdiction’s legislation as it may affect the process of obtaining a Substitute Parentage Order (if applicable) and make reference to any enquiries the practitioner has made with the relevant jurisdiction’s equivalent of the Registrar of Births, Deaths and Marriages regarding their processes for managing the registration of Victorian Substitute Parentage Orders.
Where donor gametes/embryos are intended to be used in the proposed arrangement, the legal advice should also address:
(a) the right of the donor to withdraw consent to the treatment procedure and at what point this can occur, dependant on when the embryo/s are or have been formed, and any associated implications;
(b) the rights of donor-conceived children to identifying and non-identifying information about their donor/s; 
(c) the information that is held on the Central Register and the Voluntary Register, including who can access what types of information about the arrangement, including information about the donor and other parties to the arrangement, and the process for accessing that information.
The legal advice should be recent and should reflect the law at the time the advice is provided. This should include any recent changes to the law. If, upon review by Panel staff or the Panel Chairperson, it appears that any legal advice provided to any of the parties to the arrangement is out of date, inaccurate or incomplete then the Panel may request that further legal advice be sought by the affected parties and a summary of that advice provided to the Panel, before the application is listed for hearing. 
[bookmark: _Toc130370215][bookmark: _Toc157088127]4.5	Surrogacy agreements
Surrogacy agreements are not required in Victoria in order to enter into a surrogacy arrangement and are not enforceable, other than in relation to the reimbursement of the prescribed costs actually incurred by the surrogate or her partner (if any). However, if applicants have made a written agreement, it would greatly assist the Panel to be provided with a signed and dated copy as this will help the Panel to be satisfied that the applicants understand the personal and legal consequences of the arrangement.
[bookmark: _Toc157088128]4.6	Other information
Where other relevant matters are raised in an application or at a hearing, the Panel may request further information on a case-by-case basis. This will be communicated to the applicants and/or their ART clinics as soon as practicable after receipt of the application. 
Again, while the Panel cannot compel applicants to provide such information, the Panel is often greatly assisted by it. If the requested information is not provided, the Panel may determine that it does not have enough information to be able to properly consider or approve the application. 


[bookmark: _Toc130370217][bookmark: _Toc157088129]5.	The hearing 
Upon receipt of an application, it will be reviewed by Panel staff and/or the Panel Chairperson. Applicants and/or clinic staff will be advised if any missing/additional information is required or requested prior to the matter being listed for hearing. 
Applications will only be listed for hearing once all requested documents have been provided, unless applicants intend not to provide all requested documents and insist on their application being listed. 
Once a hearing date has been allocated, applicants will receive a Notice of Hearing stating:
(a) the nature of the hearing; and
(b) the time and place of the hearing; and
(c) that the applicant is entitled to be present at the hearing, to make submissions and to be accompanied by another person; and
(d) that the hearing is not open to the public; and
(e) that there is no right to legal representation at the hearing without leave from the Panel; and
(f) the possible findings or orders that the Panel may make.
The Panel conducts all hearings by videoconference using Microsoft Teams. Comprehensive instructions to assist applicants to participate in hearings conducted by videoconference will be provided together with the Notice of Hearing. 
It is the preference of the Panel that all parties to a surrogacy arrangement, including donors and their partners (if any), attend the Panel hearing.
Applicants who are unable to participate in a hearing by videoconference are advised to communicate with Panel staff as soon as possible upon receipt of the Notice of Hearing. Requests to attend the hearing via an alternative method of participation (such as via telephone) must be made in writing and will be considered on a case-by-case basis by the Panel Chairperson.
Applicants asking to participate in the hearing via telephone should be aware that the Panel may adjourn or may not be able to approve the application if it cannot satisfy itself of its legislative requirements by speaking to one or more applicants on the telephone rather than via videoconference where it can see all attending parties.
Panel hearings consist of a division of five Panel members including the Chairperson, a Deputy Chairperson and three other Panel members, at least one of whom will have expertise in child protection matters. Panel staff may also be in attendance to take notes and/or provide legal advice to the Panel members.
Panel hearings are recorded and generally last between 40 minutes to an hour, but this time may vary according to the complexity of the application. Panel staff will advise applicants closer to the date of their hearing about the expected duration of the hearing. During the hearing, the Panel may ask to speak to one or more of the parties to the arrangement alone.
[bookmark: _Toc130370218][bookmark: _Toc157088130][bookmark: _Toc32318864]6.	What does the Panel consider when making its decision?
The Panel must be satisfied of the specific criteria set out in section 40 of the ART Act (see section 3 of this guidance note) unless it determines that it will approve a non-complying arrangement under section 41 of the ART Act. It must also consider the legislative context, including the purpose of the ART Act (to regulate assisted reproductive treatment in Victoria) and have regard to the Guiding Principles set out in section 5 of the ART Act.[footnoteRef:6] [6:  JS and LS v Patient Review Panel [2011] VCAT 856 at paragraph 14.] 

If there is a conflict between the welfare and interests of the child to be born, and the health and wellbeing of the applicants, any conflict must be resolved in favour of the child’s welfare and interests.[footnoteRef:7] [7:  JS and LS v Patient Review Panel [2011] VCAT 856.] 

[bookmark: _Toc32318868][bookmark: _Toc130370219][bookmark: _Toc157088131]7.	The Panel’s decision
[bookmark: _Toc32318869][bookmark: _Toc130370220][bookmark: _Toc157088132]7.1	Possible decisions
The possible decisions that the Panel may make are:
a. that the surrogacy arrangement is approved;
b. that the surrogacy arrangement is not approved;
c. that that the surrogacy arrangement is approved subject to condition(s) imposed by the Panel.
[bookmark: _Toc130370221][bookmark: _Toc157088133]7.2	Notification of the Panel’s decision
[bookmark: _Toc130370222]After the hearing, the Panel will consider the application and any additional written or verbal information provided by the applicants. In some circumstances, the Panel may be able to advise the applicants of the outcome of the hearing within 24 hours of the hearing date. In this circumstance, the intended parents will be advised by telephone by either Panel staff or one of the Panel members. 
It is, however, important for applicants to be aware that the Panel is not always able to make a decision on the day of the Panel hearing, and for complex matters, it may adjourn the hearing of the application to obtain further information and/or make a decision. In such cases, it may take several weeks for the Panel to finalise its decision. In this circumstance, all parties to the arrangement will be advised of the Panel’s decision in writing via email.
It is not uncommon for the Panel to require more time to consider an application or it may determine that it requires more information before it is able to make a decision. In this circumstance, all parties to the arrangement will be advised via email that the Panel was not yet able to make a decision within 1-2 days of the Panel hearing and will subsequently be advised in due course of what, if any, additional information is required.
[bookmark: _Toc157088134]7.3	Certificate
Once the Panel has made a decision, applicants will be provided via email with a certificate stating the decision within 14 days of the date that the decision was made. An electronic copy of this certificate will also be provided to the relevant ART clinic for their records.
Under section 91(3) of the ART Act, the Panel may impose any conditions it considers necessary and reasonable in the circumstances of the decision and, if the Panel chooses to place a condition on its decision, it will be stated on the certificate.
[bookmark: _Toc130370223][bookmark: _Toc157088135]7.4	Reasons for decision
The Panel is also required by the ART Act to provide applicants with written reasons for its decision. These reasons will be provided to the applicants in due course after they receive their certificate.
Where an arrangement has been approved, the written reasons are not required to be presented to the ART clinic in order to commence treatment; the clinic only requires the certificate indicating the Panel’s approval of the arrangement.
[bookmark: _Toc27659932][bookmark: _Toc130370224][bookmark: _Toc157088136]7.5	Review of a Panel decision not to approve an arrangement
A decision of the Panel not to approve a surrogacy arrangement can be reviewed by the Victorian Civil and Administrative Tribunal (VCAT).[footnoteRef:8] An application for review must be made within 28 days after the day on which the Panel’s decision is made.[footnoteRef:9] An application for review can only be made by a person whose interests are affected by the Panel’s decision.[footnoteRef:10] [8:  Assisted Reproductive Treatment Act 2008 (Vic), s 96(b).]  [9:  Assisted Reproductive Treatment Act 2008 (Vic), s 98.]  [10:  Assisted Reproductive Treatment Act 2008 (Vic), s 97.] 

For further information about applying to the VCAT for a review of a Panel decision, please visit 
https://www.vcat.vic.gov.au/case-types/privacy-and-health-records/review-of-a-decision-by-the-patient-review-panel
[bookmark: _Toc130370225][bookmark: _Toc157088137]8.	When is a new approval required?
[bookmark: _Toc130370226][bookmark: _Toc157088138]8.1	Same applicants – arrangement to create sibling 
Where a surrogacy arrangement has resulted in the birth of a child, none of the parties have changed and the applicants wish to enter into a second surrogacy arrangement to have another child, a new approval by the Panel will be required. However, depending on the length of time since the previous surrogacy arrangement, it is likely that the majority of the material from the original application can be resubmitted as part of the new surrogacy application. 
However, the following new documents would be required:
(a) an addendum counselling report: it will not be necessary for the addendum counselling report to comprehensively address all of the prescribed matters again. However, at a minimum, it should reflect discussion in the counselling session(s) about any issues that arose during the previous surrogacy arrangement, what impact (if any) the arrangement had on the relationship between all of the relevant parties and how the relinquishment of the child went;
(b) updated legal advice for the intended parent/s and surrogate mother and her partner (if any) to reflect any changes to the law since the prior arrangement; 
(c) if the surrogate had any health issues with the pregnancy or birth, or post birth, or is now of an advanced maternal age, then a fresh assessment by her doctor as to her suitability and the current risks is requested.
[bookmark: _Toc130370227][bookmark: _Toc157088139]8.2	Same intended parent/s, change of surrogate
A completely new application will be required and applicants will be asked to appear before the Panel where there is a new surrogate mother involved in an arrangement, regardless of whether the previous arrangement resulted in the birth of a child or not. Some documentation from the previous arrangement relating to the intended parents, such as legal advice, may still be able to be used, provided that it is up-to-date and reflects the current legal requirements and does not contain identifying information relating to the previous surrogate. However, applicants will be required to undergo fresh counselling. As such, a new counselling report will need to be completed and should address the implications of the change of surrogate to the proposed arrangement for the other parties.
[bookmark: _Toc130370228][bookmark: _Toc157088140]8.3	Donor joining arrangement or change of donor 
Where a surrogacy arrangement has been approved previously by the Panel, and a subsequent arrangement is proposed, regardless of whether the previous arrangement was successful and resulted in the birth of a child or not, where there will be a change to who will be providing the gametes for the embryos, a new approval by the Panel will be required. 
This will include circumstances such as: 
(a) the intended parent/s were previously using embryos formed from their own gametes and have decided to use donor gametes or embryos;
(b) the intended parent/s previously used donor gametes or embryos and have decided to change donor/s;
The following documents should be submitted with the new application: 
(a) an addendum counselling report: it will not be necessary for the addendum counselling report to comprehensively address all of the prescribed matters again. However, it should at a minimum reflect discussion in the counselling session(s) about any issues that arose during the previous arrangement, and the implications of the new donor on the arrangement and potential future child;
(b) updated legal advice (if required) for the intended parent/s and surrogate mother and her partner (if any) to reflect any changes to the law since the prior arrangement; 
(c) if a donor was not previously part of the arrangement, addendum legal advice will be required by the intended parent/s and the surrogate mother and her partner (if any) that addresses the legal implications of using donor gametes if this was not previously covered in earlier legal advice; 
(d) if the surrogate has given birth and had any health issues with the pregnancy or birth, or post birth, or is now of an advanced maternal age, then a fresh assessment by her doctor as to her suitability and the current risks is requested.
If the new donor is known to the applicants, then the Panel will request that all parties appear before it again in order to satisfy itself of the matters it must consider under the ART Act. However, if the new donor is unknown to the applicants, then the Panel Chairperson may decide that the application can be considered on the papers and without the applicants having to attend a Panel hearing if all other aspects of the application are unchanged. However, this decision is made on a case-by-case basis and is dependent on the specific circumstances of the case; for example, the length of time that has passed since the previous arrangement was approved by the Panel.
[bookmark: _Toc130370229][bookmark: _Toc157088141]8.4	Same-sex male applicants where embryos are formed from either intended parent’s gametes 
Where a same-sex male couple enters into a surrogacy arrangement as intended parents, either intended parent may choose to create embryos using their gametes. If both intended parents want to create embryos using their gametes, the Panel does not require that separate applications be made to the Panel. 
Instead, a single application can be made that stipulates that embryos will be created using the gametes of both intended parents and how a decision will be made about which embryos will be used and when. However, the required counselling must ensure that all parties to the agreement are aware of this and consent to either intended parent’s gametes being used in the arrangement. For example, the surrogate must be aware of, and consent to, embryos formed from the gametes of either intended parent being implanted into her body. Moreover, the Panel must be satisfied that children born as a result of such arrangements are made aware of information about their genetic parents, as stipulated in section 5(c) of the ART Act. 
Finally, this does not dispense with the need for parties to make a new application to the Panel for a sibling pregnancy as outlined in 9.1 above. 
______________________________________
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