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Model Provision – Resolution of Disputes
1. Resolution of Disputes
1.1. Disputes
1.1.1. Unless otherwise provided for in this agreement, a dispute about a matter arising under this agreement or the National Employment Standards, other than termination of employment, must be dealt with in accordance with this clause. This includes a dispute about whether an employer had reasonable grounds to refuse a request for flexible working conditions under [refer to relevant enterprise agreement clause] or an application to extend unpaid parental leave under [refer to relevant enterprise agreement clause].
1.1.2. For the avoidance of doubt, this clause does not apply to any dispute on a matter or matters arising in the course of bargaining in relation to a proposed enterprise agreement.
1.1.3. The employer or an employee covered by this agreement may choose to be represented at any stage by a representative, including an employer or employee. 
2. Obligations
2.1. The parties to the dispute, and their representatives, must genuinely attempt to resolve the dispute through the processes set out in this clause and must cooperate to ensure that these processes are carried out expeditiously.
2.2. Whilst a dispute is being dealt with in accordance with this clause, work must continue in accordance with usual practice, provided that this does not apply to an employee who has a reasonable concern about an imminent risk to their health or safety, has advised the employer of this concern and has not unreasonably failed to comply with a direction by the employer to perform other available work that is safe and appropriate for the employee to perform.
2.3. No person covered by the agreement will be prejudiced as to the final settlement of the dispute by the continuance of work in accordance with this clause.
3. Agreement and dispute settlement facilitation
3.1. For the purposes of compliance with this agreement (including compliance with this dispute procedure) where the chosen employee representative is another employee of the employer, they must be given reasonable opportunity to enable them to represent employees concerning matters pertaining to the employment relationship including but not limited to:
3.1.1. investigating the circumstances of a dispute or an alleged breach of this agreement or the National Employment Standards;
3.1.2. endeavouring to resolve a dispute arising out of the operation of the agreement or the National Employment Standards; or,
3.1.3. participating in conciliation, arbitration or agreed alternative dispute resolution process.
3.2. Any release from normal duties is subject to the proviso that it does not unduly affect the operations of the employer.
4. Discussion of dispute
4.1. The dispute must first be discussed by the aggrieved employee(s) with the immediate supervisor or manager of the employee(s).
4.2. If the matter is not settled, the employee(s) can require that the matter be discussed with another representative of the employer appointed for the purposes of this procedure.
5. Internal process
5.1. If any party to the dispute who is covered by the agreement refers the dispute to an established internal dispute resolution process, the matter must first be dealt with in accordance with that process, provided that the process is conducted in a timely manner and it is consistent with the following principles:
5.1.1. the rules of natural justice;
5.1.2. appropriate mediation or conciliation of the dispute is provided;
5.1.3. any views on who should conduct the review shall be considered by the employer; and
5.1.4. the process is conducted as quickly, and with as little formality, as a proper consideration of the matter allows.
5.2. If the dispute is not settled through an internal dispute resolution process, a party to the dispute may refer the dispute to FWC for conciliation and if the matter remains unresolved, arbitration.
6. Disputes of a collective character
6.1. The parties covered by the agreement acknowledge that disputes of a collective character concerning more than one employee may be dealt with more expeditiously by an early reference to FWC.
6.2. No dispute of a collective character may be referred to FWC directly unless there has been a genuine attempt to resolve the dispute at the workplace level prior to it being referred to FWC for conciliation.
7. Conciliation
7.1. Where a dispute is referred for conciliation, a member of FWC may arrange for whatever process the member considers may assist in resolving the dispute to occur.
7.2. Conciliation before FWC shall be regarded as completed when:
7.2.1. the parties to the dispute have informed the FWC member they have reached agreement on the settlement of the dispute; or
7.2.2. the member of FWC conducting the conciliation has, either of their own motion or after an application by either party, satisfied themselves that there is no likelihood that within a reasonable period, further conciliation will result in a settlement; or
7.2.3. the parties to the dispute have informed the FWC member that there is no likelihood of agreement on the settlement of the dispute.
8. Arbitration
8.1. If the dispute has not been settled when conciliation has been completed, either party to the dispute may request that FWC proceeds to determine the dispute by arbitration.
8.2. Where a member of FWC has exercised conciliation powers in relation to the dispute, the member shall not exercise, or take part in the exercise of, arbitration powers in relation to the dispute if a party to the dispute objects to the member doing so.
8.3. Subject to sub clause 8.4 below, the determination of FWC is binding upon the persons covered by this agreement.
8.4. An appeal lies to a Full Bench of FWC, with the leave of the Full Bench, against a determination of a single member of FWC made pursuant to this clause.
9. Conduct of matters before FWC
Subject to any agreement between the parties to the dispute in relation to a particular dispute and the provisions of this clause, in dealing with a dispute through conciliation or arbitration, FWC may conduct the matter in accordance with Subdivision B of Division
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