

[bookmark: _Toc212024690]Attachment A
Model Provision – Parental Leave
(The cross-references in this model clause need to be adjusted to reflect the sub-clauses that are adopted or agreed through enterprise bargaining.)  
X Parental Leave
X.1 Application
a) Eligible Employees are entitled to parental leave under this clause if the leave is associated with:
i. the birth of a Child of the Employee, the Employee’s Spouse or the Employee’s legal surrogate or the placement of a Child with the Employee for adoption; and
ii. the Employee has or will have a responsibility for the care of the Child.
b) An Employee currently on parental leave (excluding an Employee on Extended Family Leave under clause x.33) is not required to return to work in order to access a further period of parental leave under this clause.
X.2 Definitions
For the purposes of this clause:
a) Eligible Employee means:
i. a full-time or part-time Employee, whether employed on an ongoing or fixed term basis, or
ii. a Regular Casual Employee who has, but for accessing parental leave under this clause, a reasonable expectation of continuing employment by the Employer on a regular and systematic basis.
b) Child means:
i. in relation to birth-related leave, a child (or children from a multiple birth) of the Employee or the Employee’s Spouse or the Employee’s legal surrogate; or
ii. in relation to adoption-related leave, a child (or children) who will be placed with an Employee, and:
· who is, or will be, under 16 as at the day of placement, or the expected day of placement;
· has not, or will not have, lived continuously with the Employee for a period of 6 months or more as at the day of placement, or the expected day of placement; and
· is not (otherwise than because of the adoption) a child of the Employee or the Employee’s Spouse.
c) Primary Caregiver means the person who takes primary responsibility for the care of a newborn or newly adopted Child. The Primary Caregiver is the person who meets the Child's physical needs more than anyone else. Only one person can be a Child's Primary Caregiver on a particular day. 
d) Secondary Caregiver means a person who has parental responsibility for the Child but is not the Primary Caregiver. 
e) Spouse includes a de facto spouse, former spouse or former de facto spouse. The Employee’s de facto spouse means a person who lives with the Employee as husband, wife or same sex partner on a bona fide domestic basis, whether or not legally married to the Employee.
[bookmark: _Ref442369787]X.3 Summary of Parental Leave Entitlements
Table x: Parental Leave Entitlements 
(the following table describes minimum conditions for public sector Employees, these may be supplemented through enterprise bargaining subject to any costs being met.)
	
	Paid leave
	Unpaid leave
	Total

	Primary Caregiver 
	
	
	

	Primary Caregiver Parental Leave
	8 weeks
	Up to 44 weeks
	52 weeks

	Regular Casual Employee
	
	Up to 52 weeks
	52 weeks

	Secondary Caregiver
	
	
	

	Secondary Caregiver Parental Leave
	
	Up to 52 weeks
	52 weeks

	Regular Casual Employee
	
	Up to 52 weeks
	52 weeks

	Pre-natal leave
	
	
	

	Pregnant employee
	38 hours
	
	

	Spouse 
	7.6 hours
	
	

	Pre-adoption leave
	
	
	

	Pre-adoption leave 
	2 days
	
	

	Permanent Care Leave 
	
	
	

	Permanent Care Leave
	
	Up to 52 weeks
	52 weeks

	Grandparent Leave
	
	
	

	Grandparent Leave
	
	Up to 52 weeks
	52 weeks


[bookmark: _Ref442370074]X.4 Parental Leave – Primary Caregiver
a) An Eligible Employee who will be the Primary Caregiver at the time of the birth or adoption of their Child, is entitled to up to 52 weeks parental leave, comprising:
i. [bookmark: _Ref167462342]8 weeks paid parental leave; and
ii. up to 44 weeks unpaid parental leave.
b) An Eligible Employee who will be the Primary Caregiver and who is a Regular Casual Employee, is entitled to up to 52 weeks unpaid parental leave.
c) Only one parent can receive Primary Caregiver parental leave entitlements in respect to the birth or adoption of their Child. An Employee cannot receive Primary Caregiver parental leave entitlements:
i. if their Spouse is, or will be, the Primary Caregiver at the time of the birth or adoption of their Child, or 
ii. if their Spouse has received, or will receive, primary caregiver entitlements, or a similar entitlement, from their employer; or
iii. if the Employee has received, or will receive, Secondary Caregiver parental leave entitlements in relation to their Child. 
[bookmark: _Ref442370080]X.5 Parental Leave – Secondary Caregiver (the inclusion of paid leave is subject to enterprise bargaining)
a) An Eligible Employee who will be the Secondary Caregiver at the time of the birth or adoption of their Child, is entitled to up to 52 weeks parental leave, comprising:
i. x weeks paid parental leave; and
ii. x weeks Additional paid Secondary Caregiver parental leave, subject to the conditions in clause x.6, and
iii. unpaid parental leave to bring the total available paid and unpaid leave to 52 weeks.
b) An Eligible Employee who will be the Secondary Caregiver, and who is a Regular Casual Employee is entitled to up to 52 weeks unpaid parental leave.
c) Only one parent can receive Secondary Caregiver parental leave entitlements in respect to the birth or adoption of their Child. 
d) An Employee cannot receive Secondary Caregiver parental leave entitlements where the Employee has received Primary Caregiver parental leave entitlements in relation to their Child. 
[bookmark: _Ref45042918]X.6 Additional paid leave for Secondary Caregiver (the inclusion of paid additional secondary caregiver leave is subject to enterprise bargaining) 
a) A Secondary Caregiver is entitled to up to an additional x weeks’ paid leave within the first 78 weeks of the date of birth or adoption of the Child provided that: 
i. the Secondary Caregiver assumes primary responsibility for the care of a child, by meeting the Child's physical needs more than anyone else; and
ii. the Secondary Caregiver’s spouse is not concurrently taking primary responsibility for the care of the Child or receiving paid parental leave, primary caregiver entitlements or a similar entitlement from their employer.   
b) Where a Secondary Caregiver takes additional paid leave, the total quantum of the paid leave will be X weeks’ pay at the Employee’s ordinary hours of 38 hours per week for a full-time employee pro-rata for part-time employees. Where a Secondary Caregiver uses this entitlement flexibly, and/or does not work a standard roster pattern, this quantum may be expressed as hours of leave (456 for a full-time employee) to be taken on the Employee’s rostered days.
c) To access additional paid leave, the Employee must have been eligible for paid Secondary Caregiver leave at the time of birth or adoption of their Child, irrespective of when the Employee elects to take the paid leave under this clause.
[bookmark: _Ref45043366]X.7 Pre‑Natal Leave
a) A pregnant Employee will have access to paid leave totalling up to 38 hours per pregnancy, pro-rata for part-time Employees, to enable the Employee to attend routine medical appointments associated with the pregnancy. 
b) An Employee who has a Spouse who is pregnant will have access to paid leave totalling up to 7.6 hours per pregnancy, pro-rata for part-time Employees, to enable the Employee to attend routine medical appointments associated with the pregnancy. 
c) The Employee is required to provide a medical certificate from a registered medical practitioner confirming that the Employee or their Spouse is pregnant. Each absence on pre-natal leave must also be covered by a medical certificate.
d) The Employer should be flexible enough to allow the Employee the ability to leave work and return on the same day.
e) Paid pre-natal leave is not available to casual Employees.
X.8 Pre-adoption leave
a) An Employee seeking to adopt a Child is entitled to two days paid leave for the purpose of attending any compulsory interviews or examinations as are necessary as part of the adoption procedure.
b) An Employee seeking to adopt a Child may also access further unpaid leave. The Employee and the Employer should agree on the length of any unpaid leave. Where agreement cannot be reached, the Employee is entitled to take up to two days unpaid leave. 
c) Where accrued paid leave is available to the Employee, the Employer may require the Employee to take such leave instead of taking unpaid leave under this sub-clause.
d) The Employer may require the Employee to provide satisfactory evidence supporting the leave.
e) The Employer should be flexible enough to allow the Employee the ability to leave work and return on the same day.
f) Paid pre-adoption leave is not available to casual Employees.
X.9 Permanent Care Leave
An Employee will be entitled to access parental leave in accordance with this clause at a time agreed with the Employer if they:
a) are granted a permanent care order in relation to the custody or guardianship of a Child pursuant to the Children, Youth and Families Act 2005 (Vic) (or any successor to the legislation) or a permanent parenting order by the Family Court of Australia, and
b) will be the Primary or Secondary Caregiver for that Child.
X.10 Grandparent Leave
An Employee, who is or will be the Primary Caregiver of a grandchild, is entitled to a period of up to 52 weeks’ continuous unpaid grandparent leave in respect of the birth or adoption of the grandchild of the Employee.
X.11 Access to parental leave for an Employee whose Child is born by surrogate
An Employee whose Child is born through a surrogacy arrangement which complies with Part 4 of the Assisted Reproductive Treatment Act 2008 (Vic) (or successor instrument), is eligible to access the parental leave entitlements outlined in clause x. 
X.12 Continuing to work while pregnant
a) The Employer may require a pregnant Employee to provide a medical certificate stating that the Employee is fit to work their normal duties where the Employee:
i. continues to work within a six week period immediately prior to the expected date of birth of the Child; or 
ii. is on paid leave under clause x.
b) The Employer may require the Employee to start parental leave if the Employee:
i. does not give the Employer the requested certificate within seven days of the request; or
ii. gives the Employer a medical certificate stating that the Employee is unfit to work.
X.13 Personal/Carer’s Leave 
A pregnant Employee, not then on parental leave, who is suffering from an illness whether related or not to the pregnancy, may take any paid and/or unpaid personal/carer’s leave in accordance with clause x.
[bookmark: _Ref442370538]X.14 Transfer to a Safe Job
a) Where an Employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or hazards connected with the work assigned to the Employee make it inadvisable for the Employee to continue at their present work, the Employee will, if the Employer deems it practicable, be transferred to a safe job with no other change to the Employee’s terms and conditions of employment until the commencement of parental leave.
b) [bookmark: _Ref442369529]If the Employer does not think it to be reasonably practicable to transfer the Employee to a safe job, the Employee may take No Safe Job Paid Leave, or the Employer may require the Employee to take no safe job paid leave immediately for a period which ends at the earliest of either:
i. when the Employee is certified unfit to work during the six week period before the expected date of birth by a registered medical practitioner; or
ii. when the Employee’s pregnancy results in the birth of a living child or when the Employee’s pregnancy ends otherwise than with the birth of a living child.
c) The entitlement to No Safe Job Paid Leave is in addition to any other leave entitlement the Employee has.
X.15 Special Parental Leave 
Where the pregnancy of an Employee not then on parental leave terminates other than by the birth of a living Child, the Employee may take leave for such periods as a registered medical practitioner certifies as necessary, as follows:
a) where the pregnancy terminates during the first 12 weeks, during the certified period/s the Employee is entitled to access any paid and/or unpaid personal/carer’s leave entitlements in accordance with clause x; 
b) where the pregnancy terminates after the completion of 12 weeks but before the completion of 20 weeks, during the certified period/s the Employee is entitled access any paid and/or unpaid personal/carer’s leave entitlements in accordance with clause x and/or to unpaid special maternity leave not exceeding the total amount of parental leave available under clause x.
c) where the pregnancy terminates after the completion of 20 weeks, during the certified period/s the Employee is entitled to paid special maternity leave not exceeding the amount of paid parental leave available under clause x and thereafter, to unpaid special maternity leave.
x.16 Notice and evidence requirements 
a) [bookmark: _Ref442369866]An Employee must give at least 10 weeks written notice of the intention to take parental leave, including the proposed start and end dates and how they propose to arrange their parental leave (for example, if they propose to use the leave flexibly in blocks or in a single continuous period). At this time, the Employee must also provide a statutory declaration stating:
i. that the Employee will become either the Primary Caregiver or Secondary Caregiver of the Child, as appropriate; and
ii. the particulars of any parental leave taken or proposed to be taken or applied for by the Employee’s Spouse; and 
iii. that for the period of parental leave the Employee will not engage in any conduct inconsistent with their contract of employment.
b) At least four weeks before the intended commencement of parental leave, the Employee must confirm in writing the intended start and end dates of the parental leave, or advise the Employer of any changes to the notice provided in clause x.16(a), unless it is not practicable to do so. 
c) The Employer may require the Employee to provide evidence which would satisfy a reasonable person of:
i. for birth-related leave, the date of birth of the Child (including without limitation, a medical certificate stating the date of birth or expected date of birth); or
ii. for adoption-related leave, the commencement of the placement (or expected day of placement) of the Child and that the Child will be under 16 years of age as at the day of placement or expected day of placement. 
d) An Employee will not be in breach of this clause if failure to give the stipulated notice is occasioned by confinement or the placement occurring earlier than the expected date or in other compelling circumstances. In these circumstances the notice and evidence requirements of this clause should be provided as soon as reasonably practicable.
[bookmark: _Ref167461256]X.17 Commencement of parental leave
a) An Employee who is pregnant may commence Primary Caregiver parental leave at any time within x weeks prior to the expected date of birth of the Child. In all other cases, Primary Caregiver parental leave commences on the day of birth or placement of the Child.
b) Secondary Caregiver parental leave may commence up to one week prior to the expected birth or placement of the Child. Where a Secondary Caregiver takes additional paid leave in accordance with clause x.6, the additional leave will commence on the date the Employee takes on primary responsibility for the care of a Child.

c) Hospitalised children
Where an Employee’s Child is required to remain in hospital after the Child’s birth or is hospitalised immediately after the Child’s birth, including because the Child:
i. was born prematurely, or
ii. developed a complication or contracted an illness during its period of gestation or at birth, or
iii. developed a complication or contracted an illness following the Child’s birth, 
and the Employee would otherwise take parental leave during this period, the Employer and Employee may agree that the Employee will not take parental leave while the Child remains in hospital, and may work during that period. Any agreement in this regard will be made and have effect in accordance with section 78A of the FW Act. During this time the Employee may access other forms of leave available to them under the Agreement.
Should an Employee access other forms of leave or work during this agreed period then their parental leave period will be extended by a period equal to the period they accessed other leave or worked.
d) The Employer and Employee may agree to alternative arrangements regarding the commencement of parental leave.   
e) The period of parental leave for the purpose of calculating an Employee’s maximum entitlement to paid and unpaid parental leave will commence from the date parental leave commences or otherwise no later than the date of birth of the Child, irrespective of when the Employee elects to use any paid entitlements they may have under this clause, not including a situation that arises under clause x.17(c).
X.18 Rules for taking parental leave entitlements
a) While an Employee’s eligibility for parental leave is determined at the time of birth or adoption of the Child, the Employee and Employer may agree to permit the Employee to use the paid leave entitlements outlined in this clause at any time within the first 52 weeks of parental leave, or where an extension is granted under clause x.23(b), within the first 78 weeks where clause x.6 is invoked or otherwise the first 104 weeks (the inclusion of paid additional secondary caregiver leave is subject to enterprise bargaining)).    
b) [bookmark: _Ref167461307]Parental leave does not need to be taken in a single continuous period. The Employer and Employee will agree on the duration of each block of parental leave. The Employer will consider their operational requirements and the Employee’s personal and family circumstances in considering requests for parental leave in more than one continuous period. Approval of such requests will not be unreasonably refused. 
[bookmark: _Ref167461404]X.19 Using other accrued leave in conjunction with Parental Leave
a) An Employee may in lieu of parental leave, access any annual leave or long service leave or other accrued entitlements (except Personal / Carer’s Leave or Compassionate Leave) which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as agreed under clause x.23(b).
b) Any other leave taken during a period of parental leave does not have the effect of extending or breaking the period of parental leave, not including a situation that arises under clause x.17(c).
X.20 Public holidays during a period of paid parental leave
Where a Public Holiday occurs during a period of paid parental leave, the Public Holiday is not to be regarded as part of the paid parental leave and the Employer will grant the Employee a day off in lieu, to be taken by the Employee immediately following the period of paid parental leave.
X.21 Effect of unpaid parental leave on an Employee’s continuity of employment
Other than provided for in clause x (Long Service Leave), unpaid parental leave under clauses x.4, x.5, x.23 and x.29 shall not break an Employee’s continuity of employment but it will not count as service for leave accrual or other purposes.
x.22 Keeping in touch days
a) During a period of parental leave, the Employer and Employee may agree to perform work for the purpose of keeping in touch in order to facilitate a return to employment at the end of the period of leave.
b) Keeping in touch days must be agreed and be in accordance with section 79A of the FW Act.
[bookmark: _Ref442370124]X.23 Extending parental leave
a) Extending the period of parental leave where the initial period of parental leave is less than 52 weeks
i. An Employee, who is on an initial period of parental leave of less than 52 weeks under clause x.4 or x.5, is entitled to extend the period of their parental leave on one occasion up to the full 52 week entitlement. An Employer may agree to extend the period of parental leave on more than one occasion up to the full 52 week entitlement, upon request by the Employee.
ii. The Employee must notify the Employer in writing at least four weeks prior to the end date of their initial parental leave period. The notice must specify the new end date of the parental leave.
b) [bookmark: _Ref442369999][bookmark: _Ref45043089]Right to request an extension to parental leave beyond the initial 52-week period to a maximum of 104 weeks
i. An Employee who is on parental leave under clause x.4 or x.5 may request an extension of unpaid parental leave for a further period of up to 52 weeks immediately following the end of the current parental leave period.
ii. The Employee’s request must be in writing and given to the Employer at least 4 weeks before the end of the current parental leave period.
iii. The Employer shall consider the request having regard to the Employee’s circumstances, the consequences of any refusal for the Employee and, provided the request is based on the Employee’s parental responsibilities, may only refuse the request on reasonable business grounds. 
iv. The Employer must not refuse the request unless the Employer has given the Employee a reasonable opportunity to discuss the request and genuinely tried to reach an agreement with the Employee about an extension of the period of unpaid parental leave for the Employee.
v. The Employer must give a written response to the request as soon as practicable, and no later than 21 days after the request is made. The response must state whether the Employer accepts or refuses the request. If the Employer refuses the request, the response must also include the details of the reasons for any refusal, set out the Employer's particular business grounds for refusing the request, explain how those grounds apply to the request and either:
· set out the extension of the period of unpaid parental leave for the Employee (other than the period requested by the Employee) that the Employer would be willing to agree to; or
· state that there is no extension of the period that the Employer would be willing to agree to
vi. Disputes about an Employer’s refusal under this provision can be referred to the dispute resolution procedure outlined in clause x of the Agreement.
x.24 Total period of parental leave
i. The total period of parental leave, including any extensions, must not extend beyond 104 weeks. 
[bookmark: _Ref45039643]x.25 Calculation of pay for the purposes of parental leave
a) [bookmark: _Ref442370435]The calculation of weekly pay for paid parental leave purposes will be based on the Employee’s average number of ordinary hours over the past three years from the proposed commencement date of parental leave (Averaging Period). For the avoidance of doubt, the averaging arrangements in this sub-clause do not apply to Pre-Natal Leave taken in accordance with clause x.7 of this Agreement.
b) Where an Employee has less than three years of service the Averaging Period will be their total period of service with the Employer.
c) The calculation will exclude any of the following periods which fall during the Averaging Period:
i. periods of unpaid parental leave, and
ii. any time worked at a reduced time fraction in order to better cope during pregnancy, and
iii. [bookmark: _Ref45043258]authorised unpaid leave for an unforeseen reason beyond the Employee’s control, and
iv. time worked at a reduced time fraction on returning to work after a period of parental leave under clause x.30(c).
d) For the purposes of clause x.25(c)(iii), an ‘unforeseen reason beyond the Employee’s control’ may include, for example, a personal illness or injury suffered by the Employee, or the care or support of an ill or injured Immediate Family or household member by the Employee. But would not include leave taken for lifestyle or personal reasons, career breaks or leave to undertake other employment.
e) The average number of weekly hours, determined in accordance with clause x.25(a) above, will be then applied to the annual Salary applicable to the Employee’s classification and salary point at the time of taking parental leave to determine the actual rate of pay whilst on parental leave.
x.26 Half Pay
The Employee may elect to take any paid parental leave entitlement at half pay for a period equal to twice the period to which the Employee would otherwise be entitled.
[bookmark: _Ref442370149]x.27 Employer Superannuation contributions in respect of Primary Caregiver Parental Leave
An Employee who returns to work at the conclusion of a period of Primary Caregiver Parental Leave will be entitled to have superannuation contributions made in respect of the period of the Employee’s Primary Caregiver Parental Leave, subject to requirements in clause x (Superannuation).
[bookmark: _Ref45043168]x.28 Commonwealth Paid Parental Leave
Paid parental leave entitlements outlined in this clause are in addition to any payments which may be available under the Commonwealth Paid Parental Leave Scheme.
x.29 Returning to Work 
a) Returning to work early
i. During the period of parental leave an Employee may return to work at any time as agreed between the Employer and the Employee, provided that time does not exceed four weeks from the recommencement date desired by the Employee.
ii. In the case of adoption, where the placement of an eligible Child with an Employee does not proceed or continue, the Employee will notify the Employer immediately and the Employer will nominate a time not exceeding four weeks from receipt of notification for the Employee’s return to work.
b) Returning to work at conclusion of leave
i. At least four weeks prior to the expiration of parental leave, the Employee will notify the Employer of their return to work after a period of parental leave.
ii. Subject to clause x.30(b)(iii), an Employee will be entitled to the position which they held immediately before proceeding on parental leave. In the case of an Employee transferred to a safe job pursuant to clause x.14 above, the Employee will be entitled to return to the position they held immediately before such transfer.
iii. [bookmark: _Ref442370478]Where such position no longer exists but there are other positions available which the Employee is qualified for and is capable of performing, the Employee will be entitled to a position as nearly comparable in status and pay to that of their former position.
c) [bookmark: _Ref45043204]Returning to work at a reduced time fraction
(i) [bookmark: _Ref442370599][bookmark: _Ref167465849]To assist an Employee in reconciling work and parental responsibilities, an Employee may request to return to work at a reduced time-fraction until their Child reaches school age, after which the Employee will resume their substantive time-fraction. Consistent with clause x of the Agreement, a request under this clause must be treated and responded to in the same manner as a request under clause x of this Agreement. 
(ii) Where an Employee wishes to make a request under clause x.30(c)(i) such a request must be made as soon as possible but no less than seven weeks prior to the date upon which the Employee is due to return to work from parental leave.
x.30 Lactation breaks
a) Employees cannot be discriminated against for breastfeeding or chestfeeding or expressing milk in the workplace.
b) An Employee who wishes to continue breastfeeding or chestfeeding after returning to work from a period of parental leave or keeping in touch days, may take reasonable time during working hours without loss of pay to do so.
c) Paid lactation breaks are in addition to normal meal and rest breaks provided for in this Agreement.
x.31 Consultation and Communication during Parental Leave
a) [bookmark: _Ref442371776]Where an Employee is on parental leave and a definite decision has been made to introduce significant change at the workplace, the Employer shall take reasonable steps to:
i. make information available in relation to any significant effect the change will have on the status or responsibility level of the position the Employee held before commencing parental leave; and
ii. provide an opportunity for the Employee to discuss any significant effect the change will have on the status or responsibility level of the position the Employee held before commencing parental leave.
b) The Employee shall take reasonable steps to inform the Employer about any significant matter that will affect the Employee’s decision regarding the duration of parental leave to be taken, whether the Employee intends to return to work and whether the Employee intends to request to return to work on a part-time basis.
c) The Employee shall also notify the Employer of changes of address or other contact details which might affect the Employer’s capacity to comply with clause x.32(a).
[bookmark: _Ref45042737]x.32 Extended Family Leave
a) An Employee who is the Primary Caregiver and has exhausted all parental leave entitlements may apply for unpaid Extended Family Leave as a continuous extension to their parental leave taken in accordance with this clause. The total amount of leave, inclusive of parental leave taken in accordance with this clause cannot exceed seven years from the commencement date of parental leave.
b) The Employee must make an application for Extended Family Leave each year.
c) An Employee will not be entitled to paid parental leave whilst on Extended Family leave.
d) Upon return to work the Employer may reallocate the Employee to other duties.
x.33 Replacement Employees
a) A replacement Employee is an Employee specifically engaged or temporarily acting on higher duties or transferred, as a result of an Employee proceeding on parental leave.
b) Before the Employer engages a replacement Employee the Employer must inform that person of the temporary nature of the employment and of the rights of the Employee who is being replaced.
c) The limitation in clause x on the use of fixed term employment to replace the Employee does not apply in this case.
x.34 Casual Employees
The Employer must not fail to re‑engage a casual Employee because the Employee has accessed parental leave in accordance with this clause. The rights of the Employer in relation to engagement and re‑engagement of casual Employees are not affected, other than in accordance with this clause.
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